~

TEXAS CRIMINAL
JUSTICE COALITION

Texas’ Criminal and Juvenile Justice Solutions

A Policy Guide, 2009



TEXAS CRIMINAL
JUSTICE COALITION

We would like to extend our greatest appreciation to the members of the Policy
Research Team at the Texas Criminal Justice Coalition for their tireless efforts and
commitment to writing this policy guide - Jazmin Acufia, Abril Davila, Samuel Gunter,
Isela Gutiérrez, Katherlene Levels, Leah Pinney, Erica Surprenant, Molly Totman, and
Ana Yaiiez-Correa.

We would also like to extend a special thanks to those who believe in and guide our
work and who remind us that we are not alone.

Finally, we would like to acknowledge Kim Wilks for her cover design and interior
layout and design.

JANUARY 2009

The Texas Criminal Justice Coalition promotes criminal and juvenile justice solutions
that embody the principles of effective management, accountability, public safety, and
human and civil rights.

© 2009 Texas Criminal Justice Coalition. All rights reserved. Any reproduction of the material herein
must credit the Texas Criminal Justice Coalition. "Texas' Criminal and Juvenile Justice Solutions: A
Policy Guide, 2009" is available online at www.criminaljusticecoalition.org, or by contacting the
Texas Criminal Justice Coalition at P.O. Box 2082, Austin, Texas 78768, or at (512) 441-8123.

Cover photo is courtesy of photohome.com



Dear Reader,

As the Executive Director of the Texas Criminal Justice
Coalition (TCJC), I am thrilled to present our second
policy guide, which promotes criminal justice solutions
that embody the principles of effective management,
accountability, public safety, and human and civil rights.

Considering the state's anticipated budget shortfall for 2010-2011, the
Legislature cannot waste taxpayers' dollars on the status quo by locking up
individuals and throwing away the key. Instead, during this 815t Legislative
Session, the goal of policy-makers from both sides of the aisle must be to
continue to support the cost-effective "smart on crime" practices put in place
during our last state session in 2007. These public safety strategies have laid the
foundation for an infrastructure focused on saving taxpayers money, increasing
public safety, and boosting the strength of our communities.

To build upon this groundwork, policy-makers must continue their commitment
to ensuring the fidelity and success of responsible crime-reduction best
practices. Specifically, state lawmakers must address four crucial areas: the
turbulent juvenile justice system that has historically failed to protect our youth;
the arrest, court, and conviction practices that are impeding fair treatment in our
legal system; the lack of treatment services, as well as under-funded and under-
staffed probation and parole systems, that contribute to prison overcrowding;
and the barriers to re-entry that lead many formerly incarcerated individuals
back inside prison walls.

It is our hope that policy-makers, corrections and supervisory personnel,
treatment providers, stakeholders in the legal system, and other advocates
collaborate to drive efficient, socially effective policies and funding streams. We
urge all invested in these issues to join us in support of responsible juvenile and
criminal justice practices that will ultimately decrease the flow into prisons and
stop the cycle of offending.

Sincerely,

Clva. om WW

Ana Yanez-Corre
Executive Director, Texas Criminal Justice Coalition
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PART 1:
PROTECT YOUTH AND COMMUNITIES
BY IMPROVING JUVENILE JUSTICE

O Improve Efficiency and Positive Outcomes Within Independent Juvenile

Justice Agencies

O Strengthen Juvenile Probation and Increase Accountability

Throughout its existence, juvenile justice has often
struggled to live up to its lofty ideals of rehabilitating
delinquent youth while also protecting public safety.
Too often, the narrative has been one of rising expec-
tations that are rarely met in reality. A pattern has
emerged over the past century nationally and in Texas
in which abuse of incarcerated youth is revealed, fol-
lowed by public outrage, assuaged by promises of
reform and sudden investments of funds into juvenile
justice agencies. However, once public attention has
waned, the funds have quickly dried up: Budgetary
requests for community-based prevention, interven-
tion, and diversion programs heralded as the solution
in times of reform are passed over in favor of the con-
struction of expensive maximum security facilities.'

Since the 1940s, experts have largely concurred on
the superior effectiveness of smaller, community-
based, therapeutic programs as compared to remote,
secure institutions for the rehabilitation of troubled
youth. However, Texas has consistently failed to sus-
tain its investment in such programs. In 2009, Texas
policy-makers once again have the opportunity to
develop an effective juvenile justice system. In order
to do so, the next chapter for juvenile justice in Texas
must be characterized by the commitment of policy-
makers from both sides of the aisle to invest in suc-
cessful juvenile justice policies, and the willingness of
agency heads and practitioners to implement the
strategies that will yield positive outcomes.

Embracing this challenge to improve the lives of our
youth will strengthen communities and result in long-
term economic and public safety benefits for Texans.
Texas can once again be a national leader in juvenile
justice - for the right reason - if it is willing to step out
of the long shadows of its past.
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Improve Efficiency and
Positive Outcomes Within
Independent Juvenile
Justice Agencies

Each teen prevented from becoming a
career criminal (including future adult
offenders) could save between 1.7 and
2.3 million dollars per youth. The
ultimate goal is to stop the cycle of
violence that feeds the juvenile-to-
adult pipeline in which so many youth
and families are trapped.

- "Transforming Juvenile Justice in Texas: A Framework for Action,"
Blue Ribbon Task Force Report, 2007

Background

Frustrated by the lack of coordination between the
Texas Youth Commission (TYC), the Texas Juvenile
Probation Commission (TJPC), and local juvenile pro-
bation departments, the Sunset Advisory Commission
("Sunset") recently recommended that the two agen-
cies be consolidated into one Texas Juvenile Justice
Department. Sunset staff hopes that this will at last
lead to the development of a seamless continuum of
juvenile justice services that operates according to
national standards and recognized best practices -
something all Texans want to see.

However, lawmakers must avoid viewing consolidation
as a panacea for a dysfunctional system. Consolidation
is most likely to result in further disruption of the
state's role in Texas' juvenile justice system, creating an
additional burden on county governments in a time of
economic insecurity, and further delaying the imple-
mentation of the 2007 legislative reforms to TYC.
Likewise, while some may believe that consolidating
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the agencies will potentially save Texas money on
administrative expenses, the real savings to the state
derives from a strong probation system.” If TJPC were
to merge with an agency dedicated exclusively to
incarceration of the state's most serious offenders, it is
likely that the agency's focus on delivery of communi-
ty-based rehabilitative services for youth would be
weakened. One of TJPC's primary objectives is a reduc-
tion of commitments to TYC through the use of various
preventative "risk-reduction” (rehabilitation and early
intervention) strategies, including family-oriented,
community-based residential and non-residential serv-
ices.®> This approach saves Texas money in juvenile
incarceration costs, and has been shown to result in
better outcomes for youth, families, and communities.

A deliberate movement toward systems coordination
is more likely to produce needed results than yet
another sudden and haphazard change in administra-
tive structure. Especially with the 2007 reforms still
winding their way toward implementation, now is not
the time to upset the system again. Doing so places
the real youth, families, and communities served by
the juvenile justice system at risk of falling through
the cracks and not receiving the services needed to
prevent recidivism - something Texas cannot afford.
Improving collaboration and synchronicity between
TYC and TJPC, ensuring that state juvenile justice dol-
lars follow proven programs, and reserving state facil-
ities for only serious, violent juvenile offenders are
critical policy goals that can and should be imple-
mented through the existing administrative structure.

Key Findings

O In Fiscal Year (FY) 2007, TYC spent $258 million on
its facilities and programs for the approximately
2,276 youth received by local courts.*

O The amount of money spent on Texas' juvenile justice
system is $725.9 million annually. Of that money,
$246.4 million (34%) goes to TYC, $99.9 million (14%)
goes to TJPC, and $54.9 million (8%) comes from fed-
eral sources. The bulk of the funding comes from
counties, which contribute $324.7 million (44%).”



O Past decisions have resulted in TYC's institutions
being built in rural communities, which often lack
the workforce to provide the intensive treatment
needed by incarcerated youth.®

One impediment to effective juvenile
justice policy is that policy-makers are
often unaware of research evidence on
programs and policies that are not only
O Youth in TYC have very complex and specialized  effective but also cost-effective.
needs. One-third of commitments have serious
mental health issues, are chemically dependent,
and have a documented history of abuse and neg-
lect. Half come from families with histories of
criminal behavior, and two-thirds come from chaot-
ic home environments.”

- Laurence Steinberg, internationally renowned expert on ado-
lescent psychological development and juvenile justice

(2) Require the development of a five-year
Juvenile Justice Improvement Plan to facilitate

Solutions effective coordination between TYC and TJPC.

(1) Maintain TYC and TJPC as two separate agen-

cies, rather than waste valuable resources and
energy to establish a new Texas Juvenile
Justice Department.

The development of an effective juvenile justice
system that delivers adequate rehabilitative servic-
es to youth is critical to the current and long-term

public safety of Texas communities. New neurolog-
ical research demonstrates that the adolescent
brain is still developing its capacity for rational
judgment and impulse control until age 25; thus,
juvenile justice interventions represent the last,
best chance to redirect troubled youth toward a
law-abiding future. Texas must ensure that the
juvenile justice services delivered with state funds
maximize this opportunity to turn young lives
around.

Many of the reforms identified in the 2008 Sunset
staff report - such as a community corrections pilot
program and the development of a Juvenile Justice
Improvement Plan (discussed more fully in
Recommendation 2) - can and should be imple-
mented within the existing structure of two sepa-
rate state agencies.

Other alternatives to consolidation that lawmakers

should consider are: As such, a major overhaul of the juvenile justice

system requires careful planning by state and local
stakeholders to best support youth success.
Developing a Juvenile Justice Improvement Plan to
guide that effort will provide an opportunity for
local juvenile probation departments and the state
to partner to determine where service gaps exist
and to develop collaborative solutions to address
these unmet needs. Critical elements that must be
a part of the planning effort to ensure full realiza-
tion of positive outcomes are following:

- Mandating Sunset staff recommendations under
Issue 1,% short of consolidation, followed by a
follow-up Sunset review in 2011. By that time,
S.B. 103 (2007) reforms’ will have been fully
implemented and new leadership will be settled.

- Placing both agencies under one governing
board tasked with improving coordination and
collaboration.

- Consolidating the two agencies effective 2011,
contingent upon the successful development of
a Juvenile Justice Improvement Plan.

Texas Criminal Justice Coalition Policy Guide, 2009 3
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®m A transparent and inclusive development
process that includes outside stakeholders,
such as youth, families, community and advoca-
cy groups, and experts in the field.

® A major data collection initiative so that Texas
lawmakers can base their deliberations on
objective data about effective programs, rather
than on anecdotal evidence alone. Currently,
no state agency tracks local juvenile probation
outcomes to determine which programs are
working for youth. This lack of data is a major
roadblock to Texas' efforts to rationalize and
coordinate state juvenile justice funding. This
initiative should receive dedicated funding that
can only be used toward this purpose, and law-
makers should require an outside entity to con-
duct this data collection and research. The out-
side entity could be either a legislative advisory
entity, such as the State Auditor or the
Legislative Budget Board, or a nationally recog-
nized organization that specializes in juvenile
justice policy research and has done it for other
states, such as the National Council on Crime
and Delinquency."

In Florida, the Office of Public Policy and
Government Accountability (OPPAGA) conduct-
ed extensive research on the provision and
quality of juvenile justice services. Many of the
areas studied by OPPAGA are critical for Texas
lawmakers to understand in order to develop
the juvenile justice system that Texans deserve.
Below are key research topics that should be
included for study in any Juvenile Justice
Improvement Plan:

- Use of state and local post-adjudication facil-
ities, including the kinds of treatment pro-
grams offered, staffing ratios for direct care,
case management and clinical staff, and the
demographics of youth (offense, treatment
need, age, race, gender, education, etc.) who
are placed in state facilities versus local post-
adjudication facilities.
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- Outcomes of local post-adjudication facili-
ties by facility.

- Use of probation revocation to commit youth
to TYC custody. Approximately 50% of all
youth who are committed to TYC each year
arrive as a result of a probation violation.

- Use of progressive sanctions guidelines by
juvenile judges.

- Use of risk and needs assessments to guide
disposition decisions.

Research consistently shows that low
level offenders get worse by being
incarcerated, which in turn results in
more crime, an increase in the number of
victims, and an increase in the amount of
money needed to address crime.

— "Transforming Juvenile Justice in Texas: A Framework for

Action," Blue Ribbon Task Force Report, 2007

(3) Redesign state funding to encourage the use

of intensive, non-residential interventions for
lower-risk offenders.

Texas should strive for safe communities and suc-
cessful juvenile justice interventions, with only
those youth who pose a danger to themselves or
others incarcerated in TYC facilities. Yet, the state
funding structure for juvenile justice fails to sup-
port these goals.

Texas counties bear the brunt of costs for locally
administered juvenile justice services. Conversely,
once a youth is committed to TYC, the state covers
all expenses for his or her care. This produces a fis-
cal incentive for counties to commit youth, such as
non-violent property or drug offenders, who could
be served in the community, if the state provided
local governments with sufficient resources.



This lopsided fiscal architecture is not unique to
Texas. Other states struggling to reduce abuses in
their juvenile corrections system have successfully
adopted pilot funding programs to encourage coun-
ties to reduce their commitments to state juvenile
correctional facilities and instead provide the need-
ed intensive services to youth at the local level.

m Redeploy lllinois. Created in 2004, Redeploy
lllinois is a pilot program designed to provide
services to youth between the ages of 13 and
18 who are at high risk of being committed to
the state juvenile corrections system. The pro-
gram gives counties a fiscal incentive to provide
services to youth within their home communi-
ties by building a continuum of care for youth
who are in the juvenile justice system.
Unfortunately, many counties in lllinois lack the
resources to effectively serve delinquent youth
locally, which has played a significant role in
courts' decisions to commit a youth to a correc-
tional facility. The funds provided to the
Redeploy pilot sites fill the gaps in their contin-
uum of services, allowing them to cost-effec-
tively serve youth in their home communities
and reduce the system's reliance on corrections.
Using Redeploy funds, counties link youth to a
wide array of needed services and supports
within the home community, as indicated
through an individualized needs assessment.
Services are provided in the least restrictive
manner possible, and can include case manage-
ment, court advocacy, education assistance,
individual/family/group counseling, and crisis
intervention. Data from its first year of opera-
tion indicate that the program resulted in sav-
ings to the state of over $2.4 million, and
reduced commitments to the juvenile correc-
tions system by an average of 33%.""

®m  RECLAIM Ohio. Ohio's Reasoned and Equitable
Community and Local Alternatives to
Incarceration of Minors (RECLAIM) is a funding
initiative started in 1993 which encourages
juvenile courts to develop or purchase a range

of community-based options to rehabilitate
youth offenders. By diverting youth from the
state juvenile correctional system, juvenile
courts have the opportunity to increase the
funds available locally through RECLAIM. The
direct connection between funding and sen-
tencing provides the local juvenile court with
an incentive to carefully consider the appropri-
ateness of an institutional placement for non-
violent youth prior to commitment. A key com-
ponent of RECLAIM is coordination and com-
munication between the local juvenile courts
and the state juvenile corrections system.'

Note: RECLAIM funding to local courts is based
on the average number of felony offenses adju-
dicated by that court during a four-year period.
The money comes initially in the form of "cred-
its." The court's number of credits is reduced
for every Department of Youth Services "bed
day" used to carry out a disposition from that
court during the previous year. "Public safety"
beds, for youth charged with serious violent
offenses (such as murder or rape) are not count-
ed against a county's RECLAIM allocation.
(RECLAIM is a complementary funding stream
to the Youth Services Grant, another more gen-
eralized type of state support for local juvenile
justice systems).

(4) Support partnerships with private founda-
tions engaged in innovative juvenile justice
reform efforts.

For example, the Annie E. Casey Foundation's
Juvenile Detention Alternatives Initiative (JDAI)
partners with local jurisdictions to seek alterna-
tives to pre-adjudication detention of youth who
do not pose a risk to public safety. Currently, both
Dallas and Harris Counties are JDAI sites. Evidence
from other JDAI sites throughout the country
demonstrate that successful detention reform at
the local level can ultimately lead to fewer youth
committed to state care."

Texas Criminal Justice Coalition Policy Guide, 2009
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Texas is one of four states (along with Colorado,
Connecticut, and Ohio) that was selected in 2008
in a highly competitive process by the John D. and
Catherine T. MacArthur Foundation to participate
in a Juvenile Justice/Mental Health Action Network
to improve mental health services for young
offenders. The network is coordinated by the
National Center for Mental Health and Juvenile
Justice. As part of the network, TJPC and other
state agencies will work to find new ways to iden-
tify and treat youth involved in the juvenile justice
system who have serious mental health needs.
Efforts will be carried out in local juvenile proba-
tion departments to develop model programs that
can be used to create a set of best practices for
others across the nation.

These private-public partnerships with founda-
tions committed to positive reform of the juvenile
justice system should be supported and encour-
aged by Texas lawmakers through matching funds,
when needed.

The real challenge in juvenile justice
budgeting is not the size of the
investments, but rather the quality.

— "A Road Map for Juvenile Justice Reform," Annie E. Casey
Foundation, 2008

(5) Effectively implement S.B. 103.

Significant work from numerous stakeholders went
into the development of S.B. 103 in 2007, and its
proper implementation is critical to restoring the
trust of Texans in the state's capacity to protect the
incarcerated youth in its custody. If successful, an
improved TYC will increase public safety and eco-
nomic prosperity for Texas in the long term. As
such, policy-makers in this 815t legislative session
must sustain the vision and investment necessary
to create a model juvenile corrections system.
Since the problems facing TYC were structural and
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historical - at least a decade in the making - it is not
altogether surprising that the 2007 reforms have
not yet led to the new and improved TYC sought by
stakeholders. A succession of three conservators
in the two years following the omnibus bill's pas-
sage has also thwarted successful implementation
of the legislation's mandates. At last, TYC has the
permanent leadership it needs to move forward
with S.B. 103 implementation. Lawmakers must
ensure that the agency stays the course toward
deliberate, transparent implementation of the
intent and the letter of the law.

(@) Hire qualified staff and improve rehabilitative
programming to increase control and safety in
TYC institutions. Without adequate numbers of
qualified staff and improved programming for
incarcerated youth, TYC institutions will contin-
ue to suffer from violent conditions and poor
outcomes. Both under-staffing and lack of pro-
gramming were cited by the U.S. Department of
Justice as reasons for the unconstitutionally
high levels of violence in TYC's Evins Regional
Juvenile Justice Center in Edinburg.'

(i) TYC should develop a long-term workforce
development plan with the goal of recruiting
and retaining qualified staff. In the short
term, TYC should ensure that all employees
are informed about the various benefits avail-
able to them, such as Homes for Heroes and
the Employee Assistance Program.” In the
long term, TYC should strive to gradually
increase the pay and qualifications for direct
care staff with the goal of eventually hiring
college-educated employees. Currently, juve-
nile corrections officers (JCOs) are only
required to have a high school diploma or
GED, but direct care staff with additional
education are needed to best address the
complex needs of youth committed to TYC.
The agency should actively work with policy-
makers and higher education institutions to
develop incentive programs that will encour-
age graduates to consider a career in TYC. In
doing so, TYC must look beyond the tradi-



tional corrections field to other highly rele-
vant disciplines, such as social work and psy-
chology. At present, TYC is taking initial
steps in this direction by providing tuition
reimbursement for direct care staff taking
college classes, and by providing college
credit for training through a partnership with
Navarro Community College. These pro-
grams should be continued and expanded.

Note: More on the importance of staff incen-
tives is discussed in Part 3 of this guide, on
page 38-39.

(i) TYC must have adequate numbers of clinical
staff to provide needed rehabilitative servic-
es in order to best administer quality reha-
bilitative programming. A serious commit-
ment to public safety requires investment in
the quality of services delivered to youth
incarcerated in state-run facilities. Thus,
budget appropriations must reflect the real
costs of having a workforce that can provide
needed rehabilitative services to the state's
most troubled youth.

(b) Enhance independent oversight of TYC services

and youth rights. Over the last 18 months of an
often turbulent reform process, the Office of
the Independent Ombudsman (OIO) has served
as a critical, independent voice for youth incar-
cerated in TYC institutions and on parole.
Despite its tiny size and limited resources, the
OIO has successfully identified a number of sys-
temic problems with delivery of services to
youth in TYC (such as medical care and special
education), drawn attention to severely inade-
quate conditions of confinement at contract
care facilities, and provided assistance to hun-
dreds of individual youth and families. The OIO
plays avital role in S.B. 103 implementation and
continued reform of the system: the federal
Office of Juvenile Justice and Delinquency
Prevention has identified the existence of
ombudsman offices as an important element in

protecting the rights of youth in custody, as
well as protecting the state against liability. In
order to guarantee that this office continues to
serve the important role of protecting the
state's most troubled youth, greater resources
are necessary.

(c) Strengthen TYC parole to protect public safety

and give troubled youth, families, and commu-
nities a chance at success, without placing addi-
tional burdens on counties. The real measure
of TYC's effectiveness is in a youth's behavior
post-release. Untreated chemical dependency,
a lack of coordination among agency systems,
and an often fractured family system contribute
to the likelihood that a juvenile offender will
commit another crime. In order to provide
meaningful oversight and support to youth exit-
ing its institutions, TYC's parole program
requires an increased investment and focus
from the Legislature. Parole must no longer be
treated as an afterthought by TYC, with its
effectiveness contingent upon the resources
provided by counties. The first several months
following a youth's institutional confinement is
a critical one where the lessons learned in
secure care can easily be undone without prop-
er supports. The period of re-entry should be
viewed as the last and most important phase of
a youth's treatment while in TYC custody. The
role of parole should be to support youth in
applying the lessons learned in secure confine-
ment and to connect them with resources,
while closely monitoring their progress.

TYC parole must:

- Provide youth with more structured re-inte-
gration into their home environments,
including day treatment programs, re-entry
support groups, and family counseling.

- Increase family and community involvement
in parole by implementing elements of
proven, non-residential programming such
as Functional Family Therapy, Multisystemic

Texas Criminal Justice Coalition Policy Guide, 2009
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Therapy, and Multidimensional Treatment
Foster Care.'® Currently, TYC is moving in
this direction through the development of
Functional Family Parole, a program that uti-
lizes the evidence-based Functional Family
Therapy program as its foundation.

- Allocate sufficient resources to the parole divi-
sion so that offices have funds to send a youth
to specialized aftercare services (e.g., chemi-
cal dependency, sex offender, etc.), or access
to family counseling. Currently, youth are
directed to county-provided services. If coun-
ties do not provide adequate medical, behav-
ioral health, educational, or vocational
resources, a youth is simply on his or her own.

TYC also has an obligation to protect public
safety in making its parole decisions. A parole
risk-needs assessment instrument would assist
TYC in making better choices about when youth
are ready to be paroled. A well-designed parole
assessment instrument would assess not only
risk, but also treatment need.

(d) Move TYC over the next decade toward a

regionalized system of state-operated juvenile
correctional and transition facilities that are
smaller (<100 beds), more therapeutic, and
closer to the communities that youth come
from - similar to those operated in Missouri. In
spring 2007, TYC in conjunction with the
University of Texas-Austin School of Social
Work convened a Blue Ribbon Task Force to
explore best practices for juvenile justice in
Texas. In its final report, the Task Force put
forth numerous recommendations,'” some of
which focused on Texas adopting aspects of the
widely-acclaimed Missouri model.
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In addition to their ineffectiveness,
juvenile correctional facilities have
shown a persistent propensity
toward shocking and sometimes
pervasive abuses against youth.

— "ARoad Map for Juvenile Justice Reform," Annie E.
Casey Foundation, 2008

Throughout the 1960s and into the early 1970s,
Missouri's large juvenile institutions, also
known as "training schools," were struggling
with very high numbers of assaults and escapes.
By 1971, this violent atmosphere had left about
a quarter of staff positions vacant.'® In 1975,
Missouri adopted a five-year plan that laid the
groundwork for today's accomplishments; it
called for the closing of the large training
schools, the expansion of community-based
services, and the establishment of five service
delivery regions. The end goal for the change
was the creation of a quality and seamless con-
tinuum of care, which would provide a range of
services to youth in each of the five regions
within 30 to 50 miles of their homes, also bring-
ing them closer to medical and mental health
care professionals, as well as their families.

In the three decades since its adoption, the
"Missouri model" has been heralded as a "guiding
light for reform"" in juvenile justice. Its uncon-
ventional approach - emphasizing treatment and
least-restrictive care - is considered to be far
more successful than the incarceration-oriented
systems used in most other states.” The
Missouri system has garnered bipartisan praise
from across the state's political spectrum.?'

Much has been made of Missouri's surprisingly
low recidivism rate of around 8%, but recidivism
is measured somewhat differently in Missouri
than in other states. The 8% refers only to those
youth who are recommitted to the Missouri
Division of Youth Services (DYS) within a year



following their release and does not track youth
who re-offend as adults. A recidivism report
from Missouri's DYS released in February, 2003,
shows that in FY 1999:

- 8% of youth were sentenced to state
prison/adult incarceration within three years;

- 19% of youth were sentenced to adult pro-
bation;

- 6% of youth were recommitted to MDYS; and

- 9% of youth were temporarily returned to
residential facilities for breaking rules while
in aftercare.

It is also important to note that the state of
Missouri relies more heavily on certification of
juvenile offenders as adults than Texas does. In
FY 2003, Texas certified 61 children as adults.*
In that same year, Missouri certified 120 chil-
dren as adults.”® Given the difference in the
states' juvenile populations (Texas' being much
larger), Missouri's is a shockingly high number.**
This suggests that Missouri's system deals with
a different population in its state juvenile cor-
rections system than Texas does; the most seri-
ous offenders are likely to go to the adult sys-
tem rather than come through Missouri's DYS.
From FY 2001-05, only about half of the new
commitments to Missouri's state juvenile sys-
tem had committed a felony-level offense.

Thus, while there are striking population differ-
ences between Missouri and Texas, there are
still many lessons that we can learn from
Missouri's successes. The replacement of a
punitive philosophy with one centered on treat-
ment has been integral to the success of the
entire system. Moreover, the regionalization of
MDYS allowed for the development of a contin-
uum of services, ensured access to qualified
treatment professionals, and facilitated inclu-
sion of families and communities in the rehabil-
itation process - all of which paved the way for
Missouri's lower recidivism rates.

m Use the Juvenile Justice Improvement Plan as a
vehicle toward transformation of the Texas sys-
tem, using the lessons of Missouri's system

change as a guide.

® Allow TYC flexibility in using 2007 bond fund-
ing. In 2007, Texas voters approved $25 million
in bond funding to construct a new TYC facility
of 150 beds near an urban center.”” In 2008,
TYC requested permission from state leader-
ship to use that bond funding to construct
three 48-bed facilities located near urban areas.
This request more closely reflects the goal of
moving toward a regionalized system of care
similar to Missouri's. Generally speaking, big-
ger is not better when it comes to secure juve-
nile facilities. Large training schools that house
100+ youth, like TYC facilities, have been
proven to be the least effective and most costly
way of rehabilitating troubled youth.*® These
facilities are expensive to run, extremely diffi-
cult to staff, and are located far from the com-
munities that these young people come from

and the services that they need.

Texas Criminal Justice Coalition Policy Guide, 2009
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Strengthen Juvenile Probation
and Increase Accountability

Juvenile probation departments have
traditionally been very successful in
treatment of offenders which ultimately
results in less state spending.
Successful programs need to be
rewarded for further success.
Additional funding and resources

would only allow departments to
continue in this direction.

— Anonymous comment from a juvenile probation chief in
response to a TCJC survey

Background

Texas relies on county juvenile probation programs to
serve the vast majority of youth who enter the system.
Local juvenile probation departments are the "work-
horses" of the juvenile justice system, handling 95% of
juvenile justice-involved youth.”” Local coffers also
bear the brunt of the responsibility for juvenile proba-
tion programs, with counties contributing 44% of the
cost for community-based services and treatment. In
order to reduce the number of non-violent youth in
state custody and ensure that resources in TYC facili-
ties are targeted toward rehabilitating high-risk
youth, juvenile probation must be strengthened. In
the 2008-09 biennium, TJPC received approximately
$57.9 million in new funding to divert youth from TYC
(including misdemeanor offenders who are no longer
eligible for commitment).”® This increased investment
in juvenile probation has already demonstrated signif-
icant reductions in TYC commitments from the major
urban counties, which are the largest contributors to
the TYC population. From FY 2006 to 2008, Bexar
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County commitments decreased by 44%; Dallas County
commitments decreased by 39%; Harris County commit-
ments decreased by 50%; Tarrant County commitments
decreased by 39%; and in Travis County, commitments
decreased by a whopping 83%.%° In order to build upon
these results and ensure that as many youth as possible
are served in proven, community-based programs,
Texas must continue to invest in juvenile probation.
This additional investment will also continue to pro-
duce substantial cost-savings to the state.

Key Findings

O Local courts sent 51,623 youth to probation
departments for supervision, including deferred
prosecution, in FY 2007.*

O In FY 2007, TJPC distributed $143 million in state
and federal funding to counties, or about 31% of
total juvenile probation costs.

O Counties contributed an additional $325 million
toward juvenile probation services and operation
of secure facilities.”'

O In FY 2008, Harris, Dallas, Bexar, Tarrant, Hidalgo,
Jefferson, and Lubbock Counties accounted for 51%
of TYC commitments.*?

O TJPC was created in 1981, replacing the
Community Assistance Program administered by
TYC. TJPC's primary mission when created was to
ensure access to juvenile probation services
throughout the state, which TYC had historically
proven unable to provide.*



Solutions

(1) Make permanent the juvenile probation inten-
sive community-based pilot program to divert
non-violent, repeat offenders from TYC.

S.B. 103 (2007) created an intensive community-
based pilot project in the FY 2008-09 biennium for
counties with populations over 335,000. TJPC
funded pilot programs in eight counties: Bexar,
Cameron, Dallas, Denton, El Paso, Harris, Tarrant,
and Travis. Each county implemented a different
approach to providing intensive, community-based
services targeted toward misdemeanor offenders
who are no longer eligible for a TYC commitment.
In FY 2008, the intensive community-based pro-
gram pilots provided services to 676 youth.
Expenditures for the year totaled $1,185,017 (or
approximately $1,750 per youth). Using FY 2006
data for an average TYC length of stay and average
cost per day, it would have cost approximately
$67,715,000 (or approximately $100,000 per juve-
nile) to commit the same youth to TYC. Data
regarding one-year outcomes for youth served by
the pilot programs is not yet available.**

(2) Expand the state's successful Special Needs
Diversionary Program (SNDP) to keep youth
with mental health needs from being commit-
ted to TYC.

The SNDP was created in 2001 as a pilot in eight
urban counties, in response to a study released by
the Criminal Justice Policy Council indicating that a
substantial percentage of youth in the juvenile jus-
tice system had mental health problems, but very
few were receiving mental health services to
address those problems. In 2002, SNDP was
expanded to another eleven small and medium-
sized counties. In the 2008-09 biennium, funding
was renewed at $1.9 million per year to maintain
the 19 existing programs. The average cost per

youth is $58.93/day. Medicaid funding is used for
those enrolled in a SNDP to offset costs to the
state. The program pairs either a Licensed Mental
Health Professional or a Qualified Mental Health
Professional with a probation officer to provide a
range of services to mentally ill youth offenders
and their families. In order to qualify for the pro-
gram, a youth must be between the ages of 10 and
17 and possess a documented mental health diag-
nosis, and the family must be willing to participate.
In 2007, 1,402 youth were served, and 68% of those
completed the program successfully. In 2003, a
study was conducted with the SNDP, and although
57% of participants had been re-arrested, only 10%
were re-arrested for a felony level offense.”

(3) To more effectively allocate state funding,
Texas must improve data collection and analy-
sis around revocation of youth on juvenile
probation to TYC.

Every year since 1997, between 45-50% of youth
committed to TYC arrive as a result of having vio-
lated a condition of their probation. However,
there is no state-level entity that keeps data on the
type of probation violation (e.g., technical, law, sta-
tus offense, etc.) that triggers the revocation.
Without this data, it is not possible for the state to
determine whether such revocations to TYC are the
result of law violations or technical violations. The
latter could be indicative that a locally operated
juvenile probation department requires additional
resources. A data collection initiative is a way to
develop the Texas-specific evidence base that poli-
cy-makers need. Such a data collection initiative
can easily be integrated into the Juvenile Justice
Improvement Plan recommended by Sunset staff
and discussed on page 3.

In an attempt to better understand the nature of
youth revocation to TYC, the Texas Criminal Justice
Coalition gathered data from five counties. From
an analysis of the data, it appears that the majority
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of probation violators revoked to a TYC facility
arrive as the result of a technical violation. These
violations include: failure to follow curfew, failure
to report, failure to attend school, or simply failure
to follow rules.

Note: In reviewing data provided by the county
juvenile probation departments, it is important to
recognize that many counties differ in the way they
document youth violations of probation, which
hampers attempts at data analysis.

- From FY 2000-08, Harris County reported that
over 33% of its commitments to TYC had been
committed based on technical violations (over
1,400 youth out of a total 4,238 commitments).

- From FY 2000-07, Dallas County reported that
50% of its commitments to TYC had been com-
mitted based on technical violations (1,112
youth out of a total 2,220 commitments).

- From 2002 through November, 2008, El Paso
County reported that 34% of its commitments
to TYC had been committed based on technical
violations (125 youth out of a total of 370 com-
mitments).

- From FY 2000-07, Denton County reported that
44% of its commitments to TYC had been com-
mitted based on technical violations (161 youth
out of a total of 363 commitments).

- From FY 2000-09, Williamson County reported
that 58% of its commitments to TYC had been
committed based on technical violations (95
youth out of a total of 163 commitments).*

This initial and limited look at the available data on
revocation indicates significant numbers of youth
committed to TYC arrive as a result of a technical vio-
lation. Additional data collection and analysis, as well
as discussions among system stakeholders (such as
juvenile probation departments, prosecutors, defense
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attorneys, and others), is required to understand how
many of the youth currently being committed to TYC
on a technical violation could be better handled
through some kind of community-based sanction.

(4) Texas should develop and monitor the imple-

mentation of a pilot program to divert youth
from being committed to TYC for non-law vio-
lations of probation to community-based
sanctions.

If even a portion of the youth who are currently
revoked to TYC for non-law or technical violations
could stay in their communities and be treated
along with their families, the state of Texas could
save millions of dollars and likely reduce the rate of
repeat offense and re-arrest, according to the out-
come of Florida's Redirect project, detailed below.

® Florida Redirect - In 2004, the State of Florida
allocated funds to community-based therapeu-
tic programs to prevent youth from being
revoked to state institutions for non-law viola-
tions of probation. In the past, this type of
infraction had been dealt with by referring the
youth to a state institution, akin to a TYC facili-
ty. Two years after the pilot started, the Florida
Legislature found that the Redirect Program
had equal or superior outcomes to residential
commitments in terms of recidivism and re-
arrest. The lower level of intervention did not
result in a threat to public safety; instead, the
Redirect Program provided needed services to
youth at a lower cost than keeping offenders in
a state residential institution. Those who com-
pleted the Redirect Program were less likely to
be convicted or adjudicated of a crime within
one year than their counterparts who were
referred to a state residential institution: Only
14% of youth (305) who completed a Redirect
Program were adjudicated or convicted of a
felony, as compared to 30% of youth (11,823)
who had been committed to a state institution.



Florida's Office of Public Policy and Government
Accountability estimated the savings for the
first two years of the program at $5.8 million in
cost avoidance. Florida was able to serve youth
in the Redirect Program for a cost of $3.1 mil-
lion versus the $8.9 million the state would
have typically spent on residential delinquency
programs. The cost of a residential commit-
ment in Florida is approximately $34,774 per
youth, whereas completion of a Redirect
Program runs the state about $7,715 per youth.
This cost includes education and family therapy,
modeled after evidence-based approaches.

(5) To assist in informed decision making, Texas
must improve data collection on progressive
sanctions guidelines.

The 1995 reforms to the juvenile justice system
provided a model for determining appropriate
sanctions for delinquent youth. This model has
never been mandatory but is considered to be a
baseline recommendation for how juvenile proba-
tion departments should generally make disposi-
tion decisions. Yet, no state entity currently col-
lects or analyzes data on the use of the progressive
sanctions model. The last report examining the
implementation of progressive sanctions guide-
lines was in 2001. Without data on how disposi-
tion decisions are being made, Texas lawmakers
are unable to determine the efficacy of progressive
sanctions in ensuring that adjudicated youth
receive appropriate services. By understanding
which probation departments follow the model
and why they have chosen to do so, the state can
better ensure that, regardless of what county pro-
bation department they are supervised under, all
Texas youth are given equivalent sanctions for
equivalent offenses.

Texas Criminal Justice Coalition Policy Guide, 2009 13



14 Texas Criminal Justice Coalition Policy Guide, 2009



PART 2:
REBUILD CONFIDENCE IN
THE CRIMINAL JUSTICE SYSTEM

O Improve Funding for Effective Indigent Defense Delivery Models

O Ensure Innocent Individuals Are Not Sent to Prison

Both the Texas Constitution and the United States
Constitution ensure that an individual is entitled to
legal representation regardless of whether he or she
can afford it. Additionally, any individual wrongfully
convicted of a crime is entitled to the available tools
to prove his or her innocence. However, there are
many obstacles to truth and justice in Texas' criminal
justice system, especially for individuals with limited
resources.

Texas must make improvements to the provision of
indigent defense services. Policy-makers should con-
tinue to allocate funds for effective indigent defense
delivery models, such as public defender offices.
Furthermore, policy-makers should provide defen-
dants, as well as those who claim they are wrongfully
convicted, with the means to ensure their innocence
is proven - especially through improved front-end
practices relating to the collection and presentation of
evidence. Only through a strengthening of these
models and policies can the state renew public trust
and confidence in the justice system.
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Improve Funding for
Effective Indigent
Defense Delivery Models

Unless criminal defense lawyers are
genuinely independent, adequately
compensated and able to fully and
effectively represent their clients, the
capacity of government to overreach -
and also to make mistakes - will not be
challenged. And the great protections
of our Bill of Rights will not be realized
for all people.

-~ Norman Lefstein, nationally recognized expert on
indigent defense

Background

Defendants often do not realize that if they cannot
afford to hire a lawyer, they are entitled to a court-
appointed lawyer for any offense punishable by con-
finement in jail or prison - even if the charge is a mis-
demeanor. Other defendants request court-appointed
representation but never receive it, increasing the risk
of wrongful convictions and undermining public con-
fidence in the criminal justice system.

In order to best ensure that defendants knowledge-
ably navigate the criminal justice system, their ability
to obtain court-appointed representation must be
clear, and representation must occur quickly in the
process - prior to plea negotiations or arraignment
proceedings. Defendants who pass through the sys-
tem alone face many barriers:

- They are exposed to a greater risk of wrongful con-

victions, leaving the public at continued risk from
the true perpetrators of crimes.
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- Because they often do not understand the charges
against them - or their possible defenses or sen-
tencing alternatives - they are more likely to
receive longer prison sentences, costing taxpayers
money and contributing to Texas' prison over-
crowding crisis.

- They are at much higher risk of harsher probation
terms and probation revocation (another contribu-
tor to jail and prison over-crowding) because they
are untrained in the law.

- These defendants may accept convictions for jail-
able misdemeanors that do not actually result in
confinement in jail or prison, not realizing the seri-
ous consequences that follow - including loss of
employment, housing, and the right to operate a
motor vehicle, according to federal and state law.

One way to assist defendants in seeking qualified rep-
resentation is through the establishment and expan-
sion of county public defender officers, through which
attorneys provide legal services to indigent citizens
who are otherwise unable to afford representation.
Performance data produced by the state's long-stand-
ing public defender programs demonstrate cost and
quality benefits for areas that use public defenders:
counties can more cost-effectively and justly handle
high-volume caseloads, and they are better equipped
to provide specialized services to vulnerable classes of
defendants, such as the mentally ill or youth.*” Both
current and new public defender offices require sup-
port from the state to ensure long-term success.

Key Findings

O The 77th Texas State Legislature passed the Fair
Defense Act of 2001 (S.B. 7) to improve indigent
defense services. This legislation established the
State Task Force on Indigent Defense (Task Force)
and set basic standards for the provision of indi-
gent defense, while allowing for flexibility among
Texas' 254 counties.



O In 2008, Texas ranked 45th i per capita indigent
defense spending.®® Although spending levels have
increased dramatically in Texas over the past few
years, they remain far below what other states
spend on indigent defense.”

Individual counties shoulder just under 88% of the
costs related to meeting the constitutional require-
ment to provide indigent defense services. In FY
2008, individual Texas counties spent nearly
$174.2 million on indigent defense, while the State
of Texas provided just over $21 million to defray
some of these costs to counties.*” In contrast, 25
other states provide 100% of funding for indigent
defense, ensuring that counties are not forced to
comply with an unfunded mandate.

Currently, the majority of Texas counties provide
defense services through a rotational system of
court-assigned private attorneys. However, 15
counties have established public defender offices
serving clients with certain cases (capital, appel-
late, juvenile, mental health, etc.) in approximately
134 counties.”'

Nationwide, 90 of the 100 most populous counties
incorporate public defender programs.* In Texas,
6 of the 15 most populous counties (Bexar,
Cameron, Dallas, El Paso, Hidalgo, and Travis) have
public defender offices.*

A recent Task Force study demonstrates that Texas'
public defender offices provide a more cost-effec-
tive model than the assigned-counsel delivery
model, projecting a cost savings of $13.7 million if
mature public defender offices were available in all
Texas counties.**

The Task Force study also shows that public
defender offices in Texas have demonstrated a
higher degree of control over case quality to
ensure the effective and efficient delivery of legal
services to indigent clients.

Solutions

(1) Fund indigent defense models that work,
specifically through an expansion of the num-
ber of general and specialized public defend-
er offices.

One of the most important safeguards against
unjust convictions is access to a quality defense. It
is incumbent upon the state to guarantee adequate
representation for anyone who is at risk of incar-
ceration and unable to hire an attorney. However,
in Texas, the burden is largely borne by counties,
which most often rely on a rotational system of
appointment. This model of indigent defense
delivery often pits the expertise and limited
resources of a single defense attorney against a
unified prosecution team that has greater access to
resources - such as in-house administrative support
and investigators, and the advantage of shared
expertise and workload among several attorneys.
In fact, state appropriations for the 2008-09 bien-
nium provided only $48.7 million toward indigent
defense grants to counties, as compared to $87
million toward prosecutor salaries and expenses.*

Other criticisms of rotational and contract meth-
ods of assigning counsel include problems with
inconsistent quality in representation, unfair denial
of appointed counsel, and gaps in providing servic-
es which leave some (even innocent) defendants
waiting extended periods in jail before being
charged or released.*® As county leaders consider
solutions to meet the demand for improved indi-
gent defense systems, they should look to public
defender offices, which experts have found to pro-
vide independence and quality in indigent defense
services, bridge gaps in oversight and administra-
tion of services, and save valuable county
resources - representing a cost-effective solution
for the state despite initial start-up expenses.*’
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Note: A county interested in establishing a public
defender office may apply for a state grant through
the Task Force on Indigent Defense. A county that
is awarded one of these grants is eligible to receive
80% of a county's public defender costs in the first
year of establishment.* To cover the entire costs of
public defender start-up, the state should increase
its investment in indigent defense delivery systems.

»  Public defender offices improve the overall qual-
ity of representation to indigent defendants.
Effective public defender offices provide organi-
zational structure for training and shared institu-
tional knowledge, proper oversight and account-
ability mechanisms, and necessary resources for
investigation, case management, and administra-
tive support.*”  The National Legal Aid and
Defender Association warns that an over-bur-
dened court system and excessive number of
cases diminishes quality of representation,” an
issue that public defender offices are able to
effectively monitor and address. Furthermore,
public defender offices serve as a valuable
resource to the local criminal defense bar - they
operate in cooperation with private defense
attorneys to provide continuing legal education
and legal assistance, ensure a share of cases
which might otherwise pose a conflict of interest
or excessive caseload, and function as an institu-
tional "voice" for indigent defense issues.”'

®  Public defender offices increase public trust and
confidence in our criminal justice system.
Public defenders must be afforded the
resources necessary to combat the risk of
wrongful convictions or unjust sentences, and
thus to increase fairness and accuracy in the
administration of justice in Texas. Those pro-
viding indigent defense are often an innocent
defendant's last hope for fairness and justice.
Public defender offices can bring increased
independence and opportunity for a cohesive
and zealous defense, essential to a balanced
system of justice. They better ensure early
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assignment of appointed counsel, in turn
increasing the availability of information for
both defendants and the court at initial stages
in the process. Public defender offices also
bring institutional structure, which ensures
adherence to the American Bar Association's
Ten Principles of a Public Defense Delivery sys-
tem (specifically, the first principle in which the
ABA urges independence from the judiciary).

Public defender offices are a cost-effective
means of ensuring that high-population coun-
ties comply with Texas' Fair Defense Act. Public
defender offices provide budget predictability
and overall cost savings through lower per-case
expenses.” Public defenders also streamline
the appointment process and increase consis-
tent case management, thereby decreasing

court administrative costs.”

Likewise, pre-trial jail expenses for defendants
waiting for appointment, bond, or trial are
decreased.” Right now, many individuals who
have been arrested but not convicted are forced
to remain in jail - which not only places an eco-
nomic burden on them, but also contributes to
jail overcrowding and costs taxpayers more
money. A strengthened public defender system
will assist in the release of low-risk defendants,
in turn reducing the unnecessary and harmful
collateral consequences of job and/or housing
loss, promoting family stability, facilitating diver-
sion into treatment programs as appropriate,
and reducing overcrowding and jail costs for
counties. For instance, an increase in defense
lawyer appointments in misdemeanor cases in
Kaufman County enabled the county to reduce
its jail expenses as defense attorneys assisted
incarcerated defendants in leaving jail more
quickly. Bottom line: Savings from increased effi-
ciency in defender appointment and processing
may lead to substantial savings in jail costs ($50
per person, per day) in high-population counties
already struggling with jail overcrowding.*®



m Juvenile Public Defender Offices.

Special attention must be paid to the need for juvenile-
focused and mental health public defender offices.

As with
adults, youth (ages 10 through 16) held in
detention, whose parents or guardians are
found to be indigent by the court, have a right
to appointed counsel during detention hearings
and throughout adjudication.”’

Also like the adult system, juvenile indigent
defense in Texas is largely funded by individual
counties, each maintaining their own juvenile
public defense delivery system. Essentially,
each county Juvenile Board sets its own guide-
lines and procedures for determining whether a
youth's parents are indigent (through an exami-
nation of income and assets), as well as the
method of assigned counsel to be utilized.
Typically, appointment of counsel must be made
within five working days of the child's release
from custody, or immediately after a detention
hearing if the child is not released from custody.
However, problems with this system have aris-
en: in many cases, a child may appear before
the court for a detention hearing - a crucial
stage in which a child may be held in the state's
custody - without ever speaking to an attorney
prior to the hearing.>®

Juvenile public defender offices would be better
positioned to handle these specialized case-
loads in already overburdened county systems.
Early intervention by defense attorneys and
trained case managers would also increase
youth access to community-based treatment
programs, in turn strengthening families and
helping non-violent youth by diverting them
from the Texas Youth Commission (TYC). Too
often, non-violent youth with mental health
issues and/or substance problems end up in
high-security TYC facilities. Frequently, treat-
ment programs at TYC are inadequate or
unavailable to the youth that need them; while

awaiting treatment, non-violent youth in TYC
are at risk of abuse, sexual assault, and expo-
sure to more hardened youth. Because of these
problems, most young people coming out of
TYC end up back in the system. Local public
defender offices would give non-violent youth a
real chance to get their lives back on track by
working with them to meet their needs and
keep them out of abusive, violent, and ineffec-
tive TYC facilities.

Currently, eight counties have established public
defender offices to provide juvenile indigent
defense services.”” These specialized offices
increase efficiency through the same mecha-
nisms as the adult system: organizational struc-
ture, which ensures proper training, oversight,
and accountability; as well as access to shared
resources. Furthermore, juvenile public defend-
er offices are best situated to provide the added
benefit of specialized case management to work
with the court and the families to ensure public
safety while increasing opportunities to improve
the lives of the youth they serve.®

Mental Health Public Defender Offices. All too
frequently, those suffering from mental illness
become entangled in the criminal justice system
for non-violent behaviors that are often manifes-
tations of symptoms of their illness and circum-
stances.”’ Due to a lack of community-based
treatment alternatives, jails have become de
facto warehouses for the mentally ill, and they
are often poorly equipped to address the issues
at the root of individuals' illness or addiction.®

Mental health public defender offices help
bridge the gap between the criminal justice and
mental health systems, ensuring that individuals
suffering from mental illness are given appropri-
ate assistance throughout the criminal justice
process, while larger public safety interests are
met. These specialized defenders incorporate
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the expertise of social workers and case man-
agers to provide mental health assessment,
treatment referral, service integration, and fol-
low up as an alternative to incarceration for indi-
gent defendants charged with low-level crimes.

As such, mental health public defender offices
operate as a unique early-system resource to
courts by serving dual purposes: (a) providing
specialized indigent defense representation and
case management to address many interrelated
issues, such as homelessness, disability, and
access to medication and/or treatment pro-
grams; and (b) advocacy for alternatives that will
divert individuals into treatment, assist clients
in their efforts to stabilize, and ensure compli-
ance with court requirements.*

However, only six Texas counties have estab-
lished mental health public defender offices.**
Many counties lack the resources, coordination,
and knowledge about such models to imple-
ment them locally. Travis County's Mental
Health Public Defender Office serves as an
example for these counties to follow,” provid-
ing quality legal representation and taking a
holistic approach that better ensures mental
health treatment and continuity of services to
assist mentally ill defendants in stabilizing and
avoiding re-offending behaviors.
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Ensure Innocent Individuals
Are Not Sent to Prison

When unvalidated forensic science
and palpably false testimony from a
jailhouse snitch converge in a
courtroom, justice is dead on arrival.

- PeterJ. Neufeld, Co-Director of the Innocence Project,
which is affiliated with Benjamin N. Cardozo School of Law
at Yeshiva University

Background

Texas leads the nation in wrongful convictions.
Statewide, there have been recent waves of individu-
als being exonerated for crimes they were incarcerat-
ed for (sometimes for more than a decade) but did not
commit. Wrongful convictions destroy public trust
and confidence in the justice system - guilty culprits
are free, threatening communities and preventing jus-
tice for victims.

Major factors contribute to the problem of innocent
people being sent to prison: Juries hear evidence that
has been collected through questionable practices,
like unrecorded interrogations or improper eyewit-
ness identification methods; likewise, they are pre-
sented with uncorroborated informant testimony and
forensic lab results with high error rates. Such evi-
dence leads to unfair and unjust assumptions of
wrongdoing and, in turn, guilty convictions.

The State of Texas owes it both to the victims of
crime, as well as to individuals convicted of those
crimes, to do everything within its means to ensure
that innocent individuals are not sent to prison.

Key Findings

O The problem of false confessions is not entirely
uncommon. In Austin's infamous Yogurt Shop mur-
ders, more than 50 different individuals confessed
to the crime, most of whom had nothing to do with
the case.”®

O Eighty-two percent of Texas' 38 wrongful convic-
tions exposed by DNA testing were based largely or
exclusively on incorrect eyewitness identifications.®”

O Dallas County has had more DNA-based exonera-
tions than any other place in the nation since 2001,
when state law began allowing post-DNA testing.
In Dallas County, 18 of 19 DNA exonerations
involved faulty eyewitness identifications.®®

Solutions

(1) Require all interrogations to be recorded
prior to being admissible in felony cases.

People falsely confess to crimes for a myriad of rea-
sons - fear, confusion, mental illness, or biased
police interrogation techniques. Recording inter-
rogations in all felony cases (through the use of
inexpensive recording technology already used by
some departments) will allow members of the jury
to understand how a confession was obtained, and
it will ensure that they have the ability to assess
the validity of a confession if it is later recanted.

Note: Recorded interrogations can also assist the
prosecution - if police are falsely accused of unfair
interrogation practices, the recording may clear
them of any wrongdoing and allow the evidence to
stand on its own merits.*’
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(2) Require law enforcement agencies to use

known best practices in photo or live lineup
procedures to strengthen the quality of eye-
witness identifications.”

Because juries often rank eyewitness testimony
second only to a confession when determining a
defendant's guilt, it is essential that law enforce-
ment use the most reliable procedures to obtain
accurate eyewitness identification. Unfortunately,
88% of Texas law enforcement agencies do not have
specific policies regarding the procedures for line-
ups or photo arrays.”'

Researchers have identified proper - and inexpen-
sive - methods for law enforcement officers to use
when conducting a lineup or using a photo array,
which should be put in place before jury members
are presented with eyewitness testimony: (a)
ensure that a 'blind' administrator (someone not
involved in the investigation and who does not
know who the suspect is) conducts the procedure,
which will better prevent his or her body language
and verbal cues from unintentionally influencing
the results; (b) ensure that photos do not provide
clues as to which person the officers expect the
witness to pick; (c) ensure the witness is informed
that the suspect may not be there; and (d) ensure
that the witness' exact response and level of cer-
tainty are recorded at the time of the identifica-
tion. It is important to record this level of certain-
ty at this point because, in the time it takes for a
case to go to trial, witnesses will have had the
opportunity to convince themselves that the per-
son they identified must be the guilty culprit.

Some experts suggest using sequential blind
photo lineups, where the administrator reveals the
photos one at a time. This should better prevent
the witness from choosing the wrong person
because it precludes that witness from comparing
one person to another and choosing someone
who resembles the suspect. Note: Seven police
departments in Texas currently use this sequential
blind lineup method.”
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(3) Ensure informant testimony is corroborated
in certain situations.

Informants are those who agree to provide testi-
mony against another individual in exchange for a
financial reward or leniency in their own criminal
proceedings. Unfortunately, jailhouse informants
with nothing to lose abuse the system by fabricat-
ing confessions or testimony - leading to a reduced
charge or sentence for themselves, and to a wrong-
ful conviction of an innocent person. Juries should
learn of this incentivised testimony. Though cur-
rently, Texas law requires that informant testimony
be corroborated by another person in cases of
undercover drug stings, this corroboration require-
ment should be extended to all informant testimo-
ny used to secure the conviction of another.”*

In addition, informant testimony should be sub-
jected to a pretrial reliability hearing, where the
informant's criminal background could be dis-
closed, as well as the concessions made by the
state to secure that informant's testimony (e.g.,
promises or suggestions for leniency or financial
reward). A pretrial hearing will allow a judge to
assess the validity of informant evidence before it
reaches the jury.”

(4) Ensure continued implementation of HB 681
(Hochberg; effective 2007), which amended
Texas' post-conviction DNA statute to untie
judges' hands in granting DNA tests, as well as
improve opportunities for justice.

As of 2007, judges are now permitted to order
forensic testing to resolve controverted and previ-
ously unresolved facts in an applicant's capital case
where it has the scientific potential to produce
new evidence relevant to the defendant's assertion
of actual innocence - even if the results alone may
not completely exonerate the defendant. This
important improvement must be fully implement-
ed throughout the state.



(5) Remove the barriers that exonerated individu-
als face in their efforts to re-enter society.

Wrongfully convicted individuals are not eligible to
receive the limited re-entry support services cur-
rently available to exiting individuals, nor do they
have access to much needed mental health services
or medical and dental care. A wrongful conviction,
in other words, bears an astonishingly harsh social
stigma - in addition to other tremendous hardships
that severely limit individuals' ability to find
employment and housing and to restore normalcy
to their lives.

To best ensure that exonerees receive the assis-
tance they need to regain the years lost to false
imprisonment (e.g., with shelter, employment,
medical care, etc.), Texas should remove the finan-
cial cap on payments to them, currently included in
Texas' post-conviction statute. In addition, the law
should clarify that in order to receive payment, a
wrongfully convicted individual should not first be
required to obtain a certification of actual inno-
cence from the District Attorney in the county of
conviction (usually, the prosecutor that convicted
him or her).

(6) Create an Innocence Advisory Council to iden-
tify the common causes of wrongful conviction.

The Council should ensure the investigation of all
post-conviction exonerations in order to identify
problems and patterns that lead to wrongful con-
victions. It should also produce publicly-available
annual reports - based on investigative findings
and other input provided by a diverse range of
practitioners, legal scholars, legislative representa-
tives, and advocates - that would identify specific
weaknesses in Texas' criminal justice process; these
reports should identify procedures and programs
that may prevent future wrongful convictions.
Biannually, the Council should make recommenda-
tions to the Legislature with regards to best prac-
tices that prevent wrongful convictions or execu-
tions.

Through its work, the Council could raise aware-
ness of the issues surrounding wrongful convic-
tions, which would increase the integrity of convic-
tions, positively impact public trust and confidence
in Texas' justice system, and decrease costs associ-
ated with multiple appeals.
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PART 3:
SAVE MONEY AND INCREASE PUBLIC SAFETY BY
STRENGTHENING CRIMINAL JUSTICE PRACTICES

O Stop the Flow into Prisons by Supporting Probation
O Fight Drug Addiction and Address Mental lliness Head On

O Increase the Efficiency of the Texas Department of Criminal Justice

In 2007, Texas spent 8.6 percent of its
general funds on corrections, more than
all but five states.

= "One in 100: Behind Bars in America 2008," The Pew Center
on the States' Public Safety Performance Project

Since the early 1990's, Texas has tripled the capacity
of its prisons, increasing the number of prisoners
faster than any other state. Texas' rate of incarcerat-
ed adults per 100,000 is 40% higher than the national
average; however, the crime rate in Texas is about 21%
higher than the national average rate.”

In 2007, Texas was at crossroads - the Legislature had
to choose whether to spend money on the mainte-
nance and staffing of three additional prisons, or
invest in strategies that would eliminate the need for
costly prison construction. Although a couple of
members fought to keep prison construction as the
status quo, many other members from both sides of
the aisle came together in an historic effort to support
the strategies that will make our criminal justice sys-
tem more responsible, just, safe, and cost-effective.
Through the leadership and hard work of members on
the House Corrections Committee, Senate Criminal
Justice Committee, and Appropriations Committee,
Texas chose to invest in diversions - including funding
for drug and alcohol treatment programs, and systems
to return people to their communities in a responsible
way (including increased funding for halfway houses,
additional out-patient drug treatment programs, and
flexibility for judges and supervision staff).

Texas is finally realizing that the expensive "lock-em-
up" approach has not increased public safety, nor
addressed the root causes of crime head on. Our elect-
ed officials have started us down the path of reversing
the decades of costly, irresponsible policies and spiral-
ing prison growth, and because of their efforts, taxpay-
ers will not be forced to shoulder the costs of addition-
al prison construction and maintenance.

Texas cannot afford to undo the strides made during
the goth legislative session, especially in light of cur-
rent economic realities. We must build on these past
successes and create even bigger change in Texas.
Perhaps most importantly, we must continue to find
solutions that will not just look good on paper but
actually be implemented to improve people's lives.
Both the Texas House and Senate must continue the bi-
partisan effort to implement smart and sustainable
solutions that will reduce the risk of individuals re-
offending and provide those who are re-entering soci-
ety with tools for personal responsibility. Probation
departments must be supported with the resources to
ensure probationer success, treatment programs that
focus on reducing criminal behavior must be fully fund-
ed and implemented, and practices throughout the
Texas Department of Criminal Justice must be
strengthened and monitored to increase efficiency.

The use of diversion programs has been
shown to reduce recidivism by 68%. And
for every dollar spent on individuals in
these programs, the state saves $9.34.

— Judge John Creuzot, Criminal District Court No. 4, Dallas
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Stop the Flow into Prisons
by Supporting Probation

Probation is prevention. A successful
probationer means one less person in
prison, one less victim, and one more
contributing member of our great state.

— Stephen L. Enders, Chair of the Probation Advisory Council

Background

Probation departments are instrumental in slowing
the number of prisoners entering state correctional
facilities, thereby eliminating the need for costly
prison construction and maintenance. However, pro-
bation departments do not receive the necessary
resources to adequately support their ongoing efforts
- especially through programming - to produce suc-
cessful probationers.

Additionally, because under current funding struc-
tures, probationers' fees comprise the largest per-
centage of probation departments' budgets, depart-
ments lose income when a person is no longer on
probation. Essentially, when departments decide to
re-focus their resources on high-risk probationers
and release other individuals early from probation for
successfully meeting their probation terms (critical to
slowing the number of people entering prison
through revocations), the departments are financially
penalized. Texas cannot continue to punish depart-
ments that are meeting the state's public safety
needs, and therefore it should supplement depart-
ments to make up for any missing income.

Another obstacle facing probation departments is the
lack of overall statewide criminal justice strategic
planning, which makes the use and implementation
of evidence-based practices even more difficult to
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accomplish. As such, it is imperative that the state
provide technical assistance to all 122 probation
departments to ensure more effective supervision
practices that will address the root causes of criminal
behavior.

Key Findings

O The cost of incarcerating an individual in prison is
approximately $43 per day while the cost of main-
taining him or her on probation is $1.19 per day
(i.e., the cost of 10 days of prison is equal to an
entire year of probation).”

O Texas' probation population consists of approxi-
mately 432,000 people.”

O Probation departments receive approximately one-
third of their operating budget dollars through the
collection of fees from probationers, which creates
a financial incentive for departments to maintain
long probation terms.”

O The use and proper implementation of cognitive
behavioral programs rooted in social learning the-
ory are most effective at reducing recidivism.*

O Treatment must be individually determined to
match to each individual's personal characteristics
and needs.”'

O Imposing additional conditions of probation
beyond those directly related to an individual's
risks/needs only distracts and impedes the individ-
ual and his or her progress on probation.®*



Solutions

(1) Give probation departments the necessary
resources to identify, recruit, and retain highly
qualified probation officers.

It is imperative that departments are given the tools
to realize their full potential and ensure quality
supervision of probationers. With proper funding,
they can hire additional staff and pay them commis-
erate wages, as well as implement departmental
strategies that will improve probation officers'
morale and job satisfaction, in turn (a) lowering
turnover rates among probation officers and direct
care staff in probation departments, and (b) boost-
ing probationers' success.

(a) Reduce turnover rates at probation departments.
In 2008, the Community Justice Assistance
Division (CJAD) of the Texas Department of
Criminal Justice commissioned a self-report sur-
vey of state probation officers and direct care
staff in regards to high voluntary turnover rates.
Their study finds that "[low] pay and [poor] ben-
efits" was the most significant factor in turnover.
Also, an alarming 41.3% of respondents have
"serious thoughts about leaving in the near
future or are actively looking for alternate
employment."® To ward off a potential staffing
crisis at probation departments, the state must
increase funding for the departments, which will
also help to reduce the negative consequences of
high turnover rates, such as the currently high
number (40%) of supervision officers within
departments that have three years or less of
experience supervising probationers, as well as
"unstable caseload sizes, inexperienced staff,
training issues, decreased quality of supervision,
and lower staff morale."

(b) Assist probationers in improving their chances of
success. A key factor contributing to probation-
er success is how they view their relationship
with their probation officer. In other words, if

departmental culture is improved and probation
officers believe that probationers can change
their behavior, their interaction will be much
more positive - producing better results. The
state must provide probation departments with
resources to conduct intensive trainings for
newly hired probation officers that focus on rec-
ognized best practices, such as "motivational
interviewing" (e.g., reflective listening, identify-
ing inconsistencies, using open-ended questions,
and reinforcing positive behaviors), that improve
probation officer/probationer interaction.

(2) Reduce probation officers' caseloads for high-
and medium-risk individuals, and increase pro-
gramming opportunities for probationers (as
needed) in additional efforts to improve pro-
bationer success.

While prison population growth is stabilizing, the
number of people on probation is growing - increas-
ing the caseloads for current probation officers. If
probation officers' caseloads were reduced by half,
they could keep a better eye on probationers dur-
ing the critical early period: most probationers who
re-offend do so in the first two years, and the
majority of those re-offend within the first eight
months. Reducing caseloads will also give proba-
tion officers more time to devote to helping proba-
tioners secure housing and jobs, receive treatment,
and support their families - and thus better ensure
that probation terms are achievable so that revoca-
tions decrease and the flow to prison is slowed.

But in addition to caseload reduction, program-
ming for probationers (including substance abuse
treatment, as well as cognitive thinking programs
that target individuals' antisocial thinking and anti-
social personality) must be available to best ensure
that probationers successfully meet their terms.
The chart on the following page shows how pro-
gramming can positively affect probationers,
according to their risk level. Probationers consid-
ered between "Medium" and "High" risk levels are

Texas Criminal Justice Coalition Policy Guide, 2009

27



28

Potential Impact on Recidivism®s
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Likelihood of Recidivating (By Percentage)

Low Low Medium Medium

most benefited by properly implemented recidi-
vism-reduction programming. Note that proba-
tioners considered low risk will do worse if overly
programmed and overly supervised; likewise, when
low-risk probationers are placed in programs with
high-risk probationers, they also tend to do worse.

(3) Invest in strategies that will reduce risk.

Prisons only contain risk. Probation - if properly
implemented - reduces risk. As such, probation
should not (as it currently does) operate mostly to
oversee the judge-ordered requirements mandated
to probationers. A risk-reduction strategy should
be implemented to affect all areas of administra-
tion, including funding and management, and the
design of supervision and sanctioning practices.
Such a strategy will likely lead to a change in cul-
ture and in the attitudes of probation officers and
administrators, which will better accomplish Texas'
public safety needs.
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Medium High High
Risk Level

High-Extreme
High

Extreme High

(@) Increase basic funding for departments. Again,
current funding structures - under which proba-
tioners' fees are providing probation depart-
ments' income - create incentives to keep pro-
bationers on probation too long. Each proba-
tion department's fiscal incentive for imple-
menting long supervision periods should be
eliminated by increasing basic budget funding
(e.g., for operational costs and treatment),
which will compensate for decreased proba-
tioner fees - especially from early terminations.
These terminations are critical to slowing the
number of people entering prison; as such,
departments should be supplemented to make
up for any missing income. Departments
should not be penalized for the success of
those they supervise.

An increase in funding for departments will also
help probationers remain law-abiding citizens.
Most probationers who are employed hold min-
imum wage jobs; in addition to supporting
themselves and, in many instances, their fami-
lies with the income they obtain from these
low-paying jobs, probationers are also responsi-
ble for paying a high number of court-mandat-



ed fees and supervision-related fines, such as
restitution fees, program fees, etc. The finan-
cial burden imposed by probation fees increas-
es the likelihood of probationers absconding
and/or failing to meet their probation terms.
Allowing for and encouraging early termination
from probation - especially by offsetting fee loss
through increased departmental funding - will
help ensure probationer success.

(b) Continue to implement shorter and stronger

probation terms. Departments should focus pro-
bation officer resources where they are needed
most. Again, supervision should be front-loaded
so that it is heaviest during the early critical
period (the first eight months) of probation
terms, with officer caseloads adjusted accord-
ingly. Limiting the time they spend supervising

behavioral change.*® Furthermore, like proba-
tion officers, judges should consider the use of
"motivational interviewing" techniques (dis-
cussed in Solution 1(b)). Finally, judges should
avoid threatening, lecturing, shaming, arguing
with, or sympathizing with the individual. To
achieve multiple sentencing objectives (e.g., risk
reduction (rehabilitation), punishment, and
behavioral control), treatment provisions must
be successfully integrated with intermediate
sanctions and behavioral controls."

Note: It is imperative that prosecutors are also
exposed to best practices that reduce the risk
of recidivism. They must communicate with
probation, as well as the judiciary, in a construc-
tive way to facilitate this.

(4) Encourage the use of and fully fund locally tai-
lored, evidence-based supervision and sanc-
tions practices.

non-violent property and drug offense proba-
tioners will give them additional time to super-

vise individuals who are convicted of more seri-
ous crimes or who pose a flight risk or threat to
public safety. Note: Early release should be used
as a meaningful incentive for good probationer
performance. By rewarding the completion of
requirements rather than the punishments asso-
ciated with non-compliance, departments can
provide probationers with a roadmap to success
while still holding them accountable for taking
initiative and responsibility.

(c) Encourage judges to learn more about the use

of evidence-based practices. Judges can be
agents of positive change by encouraging indi-
viduals' voluntary compliance with all conditions
of probation. As such, they should educate
themselves about how effective the community-
based corrections programs within their juris-
dictions are in reducing recidivism, and, when
appropriate, utilize those programs shown to be
effective. Judges should also be aware of the
"stages of change" model, which is a useful tool
for understanding an individual's readiness to
change and the corresponding strategies that
have proven most effective in facilitating that

(a) Expand the use of validated and verified diag-

nostic tools, and make training available to all
departments so that they can most effectively
use the results of the diagnostic. Validated
instruments are essential in determining each
probationer's risk level and propensity for crim-
inal behavior. They are also critical for depart-
ments that want to use their resources efficient-
ly; they allow officers to maintain a sufficient
level of supervision without wasting time and
funding. However, each department must be
provided with assistance (through trainings) to
enable probation officers to properly utilize the
results of these tools and offer each probation-
er an individualized supervision plan. This
much-needed training will ensure the best use
of supervision resources and better ensure pro-
bationer success.

(b) Fully fund progressive sanctions. Departments

should provide locally tailored, swift, certain,
and proportionate punishments according to
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the severity and frequency of each probation
violation. Each department must be provided
the resources to implement best practices and
encourage the sharing of program ideas that
prove to be successful within their own depart-
ments. This will aid in program development
and better respond to the needs of each proba-
tioner in each situation. Furthermore, sanctions
that are immediately administered and propor-
tionate to the offense provide more clear and
direct feedback to probationers, making future
violations less likely.

(5) Mandate accountability to verify progress.

(a) Strengthen the Community Justice Assistance

Division (CJAD) and provide technical assis-
tance/accountability grants to eligible proba-
tion departments to implement progressive
sanctions. To facilitate the adoption and real-
ization of best practices over time, technical
assistance should be given to departments;
they should have access to expert consultants
that can assist them with the implementation of
new, proven programs. Local departments
should be required to submit evidence-based
program proposals to CJAD before being given
program funding for the assistance. Technical
assistance and grants should be provided for (i)
organizational change, (ii) supervision strate-
gies, (iii) accountability and auditing of pro-
grams, and (iv) program improvements support-
ing risk reduction. To secure renewed funding,
programs should be subject to periodic review
based on a cost-benefit analysis of outcome
measures of risk reduction, including recidivism
and probationer success rates.

Note: The state should increase funding to CJAD
so that it can hire additional staff to effectively
oversee funds allocated to probation depart-
ments - as well as the programs on which those
funds are spent - and to meet the technical
needs of the field in all areas.
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Specifically, CJAD should be given additional
staff to do the following:

- Ensure that funds distributed to the field are
properly spent and effectively utilized.

- Conduct routine evaluations of all rehabilita-
tion programs and services designed to
reduce re-incarceration and revocation rates,
and conduct audits for compliance with
CJAD rules and standards.

- Provide much needed technical assistance to
the field to further the mission and goals of
effective community supervision.

- Provide meaningful ongoing training to pro-
bation officers so they can become certified
within the period prescribed by law, as well
as enhance their professional development.

- Broaden CJAD's current training capabilities
on best practices for judges, district attor-
neys, and probation departments. Note: CJAD
hosts a successful biannual conference on
sentencing issues; the agency should be pro-
vided funding to host more frequent regional
trainings - at the very least, annually.

- Conduct research that will identify emerging
trends and best practices in the field of com-
munity corrections, which will be useful to
the members of the Legislature.

(b) Promote the sharing of what works. CJAD

should compile an annual report to be distrib-
uted to judges and probation directors that
assesses the successes and failures of all pro-
grams using the outcome measures of (i) com-
pletion, and (ii) recidivism rates of program par-
ticipants. Post-completion program evaluations
should include an examination of rates of pro-
bationer recovery, employment, and education-
al attainment.



Fight Drug Addiction
and Address Mental
lliness Head On

As a state, we should be ashamed of the
lack of services for...individuals
[suffering from substance abuse and/or
mental iliness]. It does not protect the
community and does nothing to address
the crimes committed.

- Texas Judge, from survey response included in "Judicial
Perspectives on Substance Abuse & Mental Health Diversionary
Programs and Treatment," 2009

Background

Currently, thousands of individuals who suffer from
drug addiction and/or mental illness are being housed
in Texas prisons. Meanwhile, Texas has an inadequate
number of substance abuse and mental health treat-
ment providers and facilities, both inside and outside
of prison walls, to deal with their addictions and relat-
ed crime.

Because the vast majority of people who enter prison
are one day released into the community, the state
must create a strong recidivism prevention infrastruc-
ture to better ensure that those suffering from drug
abuse and/or mental illness have the tools to effective-
ly and healthily manage their lives.

Key Findings

O Every dollar spent on treatment (rather than incarcer-
ation) will yield $7 in future state savings.” Yet Texas
spends 90% of criminal justice funds on prison beds
and "hard incarceration," and only 10% on diversion
programs, community correction, and treatment
alternatives to incarceration, which are more likely to
increase public safety when properly implemented.*

O Texas has the second largest incarcerated popula-
tion in the U.S., 80% of which reports a history of
drug and alcohol abuse.*

O In 2007, 25,678 individuals (34.9% of received
inmates) were sent to Texas prisons for drug-relat-
ed offenses according to statistics from the Texas
Department of Criminal Justice (TDCJ).”*

O Only 34% of state prisoners with substance abuse
problems receive treatment while incarcerated,
while a much smaller population - only 6% - of state
jail confinees do.”!

O A dollar spent on drug courts saves $4 in health
care costs.”

O Research shows that evidence-based treatment
programs are more likely to reduce crime than
"tough on crime" penalties. After conducting an
analysis of various criminal justice models, the
Texas Criminal Justice Policy Council found that
individuals who received appropriate treatment
were 4 times less likely to go back to prison than
those who did not receive treatment.”

O Other studies have shown that severe punishments
for low-level offenses can have the opposite effect
of that intended. According to the National
Institute of Corrections at the U.S. Department of
Justice:

- Punishment produced a -0.07% change in an
individual's inclination towards criminal activity
(meaning it increases criminal behavior).

- Treatment produced a 15% positive change in an
individual's inclination towards criminal activity
(meaning it decreases criminal behavior).

- Cognitive skills programs produced a 29%
decrease in an individual's inclination towards
criminal activity (meaning these programs are
most effective at decreasing criminal behavior).”
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Evidence-based studies show that integrated treat-
ment is the most appropriate and effective response
for addressing individuals suffering from both men-
tal illness and substance abuse. Findings show that
considerable work is needed in integrating sub-
stance abuse and mental health treatment.”

Nationally, Texas ranks 46th in mental health care
resources, which includes correctional care.”®

30% of Texas' state jail prison inmates are logged in
the state's public mental health database, with
approximately 10% of all inmates having a diagno-
sis of serious mental illness that would be consid-
ered in the "priority population” for receipt of pub-
lic mental health services.”’

Psychiatric treatment providers are scarce in most
Texas state prison units. Not every unit is
equipped with mental health professionals, and
some units have only one staff member for every
1,034 prisoners.”

Nationally, nearly a quarter of both state prisoners
and jail inmates who have had a mental health prob-
lem had served 3 or more prior incarcerations.”

According to TD(J, approximately 5,400 individu-
als with special needs (mental illness, mental retar-
dation, serious medical or long term care needs)
were released from incarceration in fiscal year
2007 alone.'”

With innovative techniques and a little

imagination, we can do things
differently, less expensively, and we

can achieve better results than just the

old normal way of case processing.

- Judge John Creuzot, Criminal District Court No. 4, Dallas
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Solutions

(1) Expand community-based substance abuse
and mental health diversion opportunities.

Texas must halt the wasteful expenditure of mil-
lions of dollars each year on the incarceration (and
re-incarceration) of non-violent drug users and
individuals suffering from mental illness. Instead,
the state should promote medical and public
health responses to these issues by improving and
making more widely available tailored, coordinat-
ed, and effective community-based rehabilitation
and treatment diversion programs.

(a) With regards to non-violent defendants charged
with drug possession or drug use, reject the pol-
icy of incarceration and divert individuals to pro-
bation and treatment, as needed. Judges should
have the discretion to place non-dangerous
individuals with a first-time drug possession
offense on probation and in a tailored sub-
stance abuse program, which in most cases
would begin in a secure residential facility
rather than prison. While judges should be
allowed to incarcerate an individual if s/he
determines that individual is either a threat to
public safety, a drug dealer, or not amenable to
treatment, this practice alone could divert
10,000 people from prison and save the state
$500 million by 2012, not including potentially
avoided  prison  construction  costs.'*
Furthermore, such a practice would address the
recidivism problems posed by individuals who
choose incarceration over programs that force
them to deal with the illness of addiction.

(i) Boost probation departments' ability to iden-
tify and seek treatment for individuals suffer-
ing from substance abuse. It is imperative
that probation departments are given the
resources to hire qualified probation officers
with an understanding of substance abuse
and mental health problems. Specialized
staffing will enable probation departments to



offer early identification of probationers who
suffer from drug addiction/abuse, and
promptly place them in a treatment program.

Probation departments should also have
access to and contract with a broad spec-
trum of providers and services to mitigate
probationers' criminal tendencies and
reduce the likelihood of them recidivating.

(i) Maintain the allocation of funds for the

treatment of substance abuse addiction.
Although federal and state funding for treat-
ment programs outside prison walls began a
drastic decline in 2003, the 80th State
Legislature began to address the devastating
effects of under-funded programs in Texas
by providing funds for alternatives to incar-
ceration. According to TD(CJ, program
expansions approved by the Legislature have
increased the number of incarcerated indi-
viduals with access to treatment.

Now and in the future, the state should
invest in further strengthening the treatment
infrastructure to produce healthy citizens
and decrease the criminal activity derived
from substance abuse addiction. This, in
turn, will boost the public safety of our com-
munities most affected by drug- and alcohol-
related crimes, as well as prevent costly and
ineffective prison construction and mainte-
nance. Ultimately, the social benefits to be
gained by assisting those suffering with
addiction outweigh the initial budgetary
costs and will produce long-term savings.
With a greater allocation of state funding
towards substance abuse treatment, Texas
will further its mission to improve public
safety by producing more capable, law abid-
ing, and productive citizens.

First and foremost, funding must be
increased in efforts to reduce or eliminate
current obstacles facing treatment providers

and their clients. Enough funding should be
allocated so that agencies and programs - not
only in major metropolitan areas, but also in
historically underserved areas (such as rural
areas) where counseling and recovery servic-
es are scarce and desperately needed - can (A)
attract qualified front-line practitioners and
provide them with continuing education and
other necessities, (B) enable them to conduct
program evaluations, and (C) help to mini-
mize the waiting periods and statutory barri-
ers faced by criminal justice clients seeking
treatment (this is discussed more fully in the
bullet below entitled "Address treatment pro-
gram backlogs for current probationers").

Texas must also do all that it can to sustain
existing treatment programs that work.
Currently, there are 435 certified programs in
Texas that deal with the broad range of sub-
stance abuse needs; only 28.5% identify them-
selves as serving criminal justice clients.'®
Generally, these latter treatment providers
have a limited amount of out-patient program
availability. More problematic, they often
choose to treat the clients who will pay higher
rates because they must support their own
program survival (as, like probation depart-
ments, their funding comes from fees). These
treatment providers often accept (A) federal
clients whose rates for reimbursement for sub-
stance abuse treatment services are based on a
competitive bidding process (Note: the reim-
bursement rates vary based on the type of
service provided and the area of the state
solicited for services), or (B) clients who fall
under the Department of Health and Human
Services who pay treatment fees of $74 per day
for intensive residential treatment, $41 per day
for supportive residential treatment, $54 per
hour for individual counseling, and $17 per
hour for group counseling.'®
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Treatment providers are often less likely to
serve individuals with judge-ordered drug
treatment requirements because there is lit-
tle financial incentive:

- providers receive an average of $43.44
per day to cover operation and treatment
costs for Substance Abuse Felony
Punishment Facilities (SAFPFs), which are
therapeutic community programs for indi-
viduals sentenced by a judge as a condi-
tion of community supervision or parole.

- they receive an average of $32.61 per day
for supportive residential Transitional
Treatment Centers (TTCs), into which
individuals are placed upon completion
of a SAFPF program.

- they receive $54.53 per day for relapse
residential TTCs.

- they receive $32.62 per day for halfway
houses.'**

Increasing average per-day costs - while also
keeping in mind relative cost of living stan-
dards throughout the state - will increase the
likelihood of providers contracting with pro-
bation and parole departments (as well as
the Department of Criminal Justice in gener-
al) to fulfill current treatment needs.

(iii)Ensure that SAFPFs and TTCs use effective,

evidence-based treatment practices. TD(CJ
should be provided the resources to contract
with outside correctional experts with a
proven track record in best practices who can
offer technical assistance on effectively
implementing and tracking the success of
legislated diversions and drug treatment pro-
grams (SAFPFs, TTCs, etc.) in a timely man-
ner. Of individuals with substance abuse
problems, 85% can be treated in community-
based programs, but 15% will require pro-
grams like SAFPE. All SAFPF facilities must

Texas Criminal Justice Coalition Policy Guide, 2009

utilize a three-pronged approach to be effec-
tive: First, substance abusers must stay in
SAFPF for 9 months instead of the current 6-
month stay. Second, after SAFPF, individuals
need to be admitted to a TTC for 90 days.
Finally, individuals must spend at least 9-10
months in an out-patient program. As has
been demonstrated by past attempts to use
SAFPF to address drug addiction for those
who cannot be treated in community-based
programs, recidivism rates do not decrease
without implementation of all three of these
components.

Note: The state must ensure that SAFPs,
TTCs, and out-patient programs have the
resources to hire qualified professionals.

(iv) Address treatment program backlogs for cur-

rent probationers. For individuals on proba-
tion, current treatment resources are scarce.
The following chart shows the number of
individuals in state SAFPFs or In-Prison
Therapeutic Communities (IPTCs) who have
completed their terms and are awaiting TTC
beds, as of the week of December 22, 2008,
through December 26, 2008.

Facility Backlogs
East Texas (SAFPF) 19
Estelle (SAFPF) 24
Glossbrenner (SAFPF) 139
Hackberry (SAFPF) 41
Halbert (SAFPF/IPTC) 160
Havins (IPTC) 137
Henley (IPTC/SAFPF) (0}
Jester | (SAFPF) 24
Johnston (SAFPF) 84
Kyle (IPTC) 73
Ney (IPTC) 65
Sayle (SAFPF) 131



Essentially, these individuals are consuming
much-needed beds in their respective facili-
ties while waiting to be placed in TTCs.
Note: It is likely that many of these individ-
uals have been waiting longer than 30 days.

(v) View probation and drug treatment separate-
ly to reduce drug-related technical violations.
Oftentimes, addiction to drugs causes crimi-
nal activity (such as theft), because people
require funds to feed their addiction.
Whereas drug treatment will best get to the
root of the criminal activity - because it will
address the physiological impact of the sub-
stance on the addict and help put an end to
the need for criminal activity spurred by the
addiction - probation will help determine if
the drug treatment program is truly working
for that individual. For instance, if an individ-
ual fails a drug test, his or her probation offi-
cer will be able to verify that the current
treatment program is not working. This
should not be a cause for probation revoca-
tion (as committing another crime, like theft,
would be) - not all treatment programs work
for every type of addiction and, on average,
an addict relapses three times before success-
fully completing a treatment program. If an
individual is punished with probation revoca-
tion for failing to control his or her illness,
s/he will ultimately re-enter society with
unmet needs and will continue to make poor
life decisions and engage in unlawful activity.

(b) With regards to defendants suffering from men-

tal illness, reject the policy of incarceration and
divert individuals to mental health treatment,
as needed. Prisons often take the place of men-
tal health centers, and sadly, only 17% of prison
inmates and 11% of jail inmates in need of men-
tal health treatment actually receive it. The
effectiveness of treatment on those who do
receive it is undermined by long waiting lists,
few incentives to follow treatment plans, and a

lack of qualified mental health professionals.'®

Like those in prison suffering from substance
abuse, these individuals will also be released
without the tools to effectively and healthily
manage their lives - unless they are diverted to
mental health facilities, where they will receive
the help they need without contact with the
criminal justice system.

Research has substantiated that
intensive outpatient case
management services coupled
with specialized supervision are
not only effective in reducing
recidivism, but are less costly than
institutionalization or in-patient
care. Furthermore, using out-
patient services allows local and
state providers the ability to bill
Medicaid for outside assistance.

— Dee Wilson, Director, TCOOMMI

® Pre-booking Diversion Programs. Individuals
with mental illness and/or co-occurring dis-
orders should be identified for diversion by
police before formal charges are brought.
Specifically, a thorough screening - including
a complete mental health assessment -
should be done during intake at arrest,
ensuring that pre-booking diversion occurs
at the point of contact with law enforcement
officers. Furthermore, to most accurately
determine the best course of action, law
enforcement must ensure that this screening
includes the input of qualified community
mental health and substance abuse service
providers.
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Note: Crisis Intervention Teams (CIT) have
been found to be especially beneficial in
dealing with the mentally ill in the criminal
justice system. The Houston Police
Department (HPD) has the largest CIT pro-
gram in the nation, with over 1,300 CIT offi-
cers in patrol since October, 2008. HPD's
reported effects of the program have been
numerous and include jail diversion efforts,
increased safety, improved community rela-
tions, improved confidence of officers, and
reduced liability/litigation.'”’

Post-booking Diversion Programs. Post-
booking diversion programs can also be
implemented with success. These programs
identify and divert individuals with mental
illness after they have been arrested. Post-
booking diversion program staff must work
with prosecutors, public defenders, commu-
nity-based mental health and substance
abuse providers, and the courts to develop
and implement a plan for diversion and link-
age to an appropriate array of community-
based services. To be effective, post-book-
ing diversion programs should include some
type of monitoring of compliance with treat-
ment, though the level of supervision and
the active involvement of the court can vary
as needed. Charges should be reduced or
dropped upon the individual's successful
program completion. In the alternative, the
individual diverted should receive less or no
time in jail at sentencing as a result of partic-
ipating in the jail diversion program.

Note regarding military service members or
veterans: We must also address a more
recent and specialized population of defen-
dants coming before the court: military serv-
ice. members or veterans whose criminal
conduct was materially affected by brain
injuries or mental illnesses (including post-
traumatic stress disorder) resulting from mil-
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itary service. With regards to these individ-
uals, courts should allow participation in a
deferred prosecution program, and judges
should recommend available treatment
options to address the defendant's brain
injury or mental illness. Upon a defendant's
successful completion of the conditions
imposed by the court under the program, a
judge should have the authority to dismiss
the criminal action against him or her. This
type of program would greatly benefit the
men and women who have served our coun-
try, while also increasing public safety.

(c) Fully fund specialty courts, such as drug, DWI,

mental health, and re-entry courts. In addition
to aiding probation officers, the state should
continue to fund courts specially designed to
handle cases involving individuals who abuse
addictive substances. These diversion pro-
grams effectively address addiction and mental
illness issues, generally by using a cooperative
approach linking efforts of the judge, defense,
prosecution, and treatment providers to
achieve participants' goals. They are developed
at the local level to reflect the unique strengths,
circumstances, and capacities of each communi-
ty. By concentrating on the root causes of crim-
inal behavior and the recovery of defendants,
specialty courts better ensure public safety.

In my 40 years of experience in the
field of criminal justice, I've never
seen a program [drug courts] that
changes the lives of so many for
the better, that increases public
safety and saves money.

— The Honorable Al Alonso, Bexar County Court at Law;
former President of and current member of Legislative
Committee for Texas Association of Drug Court
Professionals



m Specifically, drug court programs involve

intensive interaction between participants
and judges (including bi-weekly personal
appearances before a drug court judge), more
comprehensive supervision than regular pro-
bation (including personal supervision and
treatment contacts three times each week),
routine (even weekly) drug testing, immedi-
ate sanctions for violations, and meaningful
incentives for good behavior. Drug courts
have been highly successful and immensely
popular in Texas, and for many reasons: they
are far less expensive than incarceration (on
average nearly 10 times less) and can help
resolve the prison overcrowding crisis
through program diversion; they successfully
reduce drug abuse and recidivism (by up to
44%)'%; and they encourage personal respon-
sibility by requiring participants to pay pro-
gram and court costs to the extent that they
are financially able to do so.

DWI-specific drug courts can quickly identi-
fy individuals who habitually abuse alcohol
and place them under strict court monitor-
ing and community supervision; this is cou-
pled with long-term treatment services to
address the root cause of DWIs and reduce
recidivism.'” Only through actively and
forcefully intervening and breaking the cycle
of alcohol abuse and addiction will the crim-
inal acts that result from these problems
stop. Individuals with a DWI offense can be
encouraged to participate through program
provisions that would allow judges or magis-
trates to suspend any probation requirement
that would prevent a participant from oper-
ating a motor vehicle without an ignition
interlock device or that would require a par-
ticipant to work a specified number of com-
munity service hours. Fort Bend County's
DWI court, the first of its kind in Texas, has
experienced a great amount of success, serv-
ing 79 clients between 2006 and mid-2008
and maintaining a 97.5% success rate.

®m  Mental health courts are a recent develop-
ment and require collaboration and consid-
eration from practitioners in both the crimi-
nal justice and mental health fields. Mental
health courts typically involve judges, prose-
cutors, defense attorneys, and other court
personnel who have expressed an interest in
or possess particular mental health expert-
ise. The courts generally deal with non-vio-
lent individuals who have been diagnosed
with a mental illness. Today, eight of these
courts exist in the most populous regions of
Texas, and more are being planned. In order
to pool resources and establish court proce-
dures and goals, mental health court profes-
sionals should form a network in which to
share experiences and collaborate with
other similar organizations to strengthen
their own goals.

Despite all their benefits - and the 2007 legisla-
tive mandate requiring the implementation of
specialty courts in counties with populations
over 200,000 - these courts still lack funding in
many counties to realize their full potential.
They should be fully funded and institutional-
ized so that the state can more effectively
address addiction and mental illness issues.

(2) Maintain in-prison substance abuse treatment
programs and expand mental health treatment
services.

In order to enhance public safety by decreasing drug
use and mental health-related crime, Texas must
proactively address drug dependence and mental ill-
ness. Every crime reduction strategy should include
a solid drug and/or mental health treatment plan in
order to break the cycle of re-offending as early as
possible. Even the most expensive treatment pro-
gram is less expensive - and far more effective - than
the costs of building and maintaining additional
prisons, which would only manage (not reduce) risk.
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(a) Improve the availability of in-prison substance
abuse treatment programs.''® A large percent-
age of those incarcerated in Texas prisons have
a history of substance abuse problems. For
those already within prison walls, a transition
plan should be developed to include how each
individual will most successfully re-integrate
into society, to include in-prison substance
abuse treatment participation.

Furthermore, drug users entering the criminal
justice system should be provided full access to
effective, professionally supervised treatment
and rehabilitation programs. Cognitive therapy,
especially, should be made available to all indi-
viduals. Ultimately, during each individual's
intake process into prison, his or her history
should be assessed to determine severity and
evaluated to create an individualized plan best
suited to respond to his or her substance abuse
problems (or other issues).

Additionally, the state should expand the num-
ber of programs like the recently implemented
DWI Recovery program at the East Texas
Treatment Facility in Henderson, Texas, from
which more than 130 individuals have graduat-
ed. The six-month program teaches DWI-con-
victed inmates from across Texas basic life
skills, alternatives to drinking and driving, and
the medical, lifestyle, and stress effects of alco-
hol.""" Regional facilities throughout the state
would allow more individuals to participate,
while also ensuring that participants are closer
to their families and support networks.

(b) Improve the availability of in-prison mental
health treatment services. As many as one in
five of the 2.1 million Americans currently in jail
and prison are seriously mentally ill, far out-
numbering the number of individuals in mental
institutions.''> However, as mentioned above,
only 17% of prison inmates and 11% of jail
inmates in need of mental health treatment
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actually receive it. The state must ensure that
currently incarcerated individuals with special
needs are being properly diagnosed and treat-
ed, or continue to waste valuable taxpayer
money on their constant incarceration and re-
incarceration.

(3) Ensure that programs are properly implement-
ed by having qualified staff in the criminal jus-
tice field (including both adult and juvenile pro-
bation, parole, and in-prison program staff).

In order to best ensure that individuals who enter
the criminal justice system are provided effective
programming and supervision, Texas must attract,
recruit, train, and retain quality professionals in the
field of substance abuse treatment and mental
health services. Incentives for practitioners - such
as loan reimbursement programs - will enhance the
state's professional pool - from the probation and
parole officers who supervise individuals, to the
substance abuse treatment and re-entry profes-
sionals that handle individuals with mental health
and/or substance abuse issues. The better
equipped these practitioners are to meet Texas'
public safety needs, the more faith the public will
have in the criminal justice system, the more likely
it will be for those suffering from substance abuse
or mental health issues to receive quality treat-
ment, and the greater the likelihood of those re-
entering our communities to have the tools to live
responsibly.

(@) Increase the number of qualified treatment pro-
fessionals that focus on criminal and juvenile
justice clients. High levels of debt as a result of
student loans, as well as low salary pay and lim-
ited opportunity both for recognition and finan-
cial rewards for exceptional performance, ulti-
mately discourage individuals from entering the
criminal and juvenile justice field, leaving Texas
with an insufficient number of qualified profes-
sionals. The state should adopt a loan reim-



bursement program for those obtaining social
work, psychology, and/or counseling degrees
who are seeking to enter the criminal or juve-
nile justice field.

Note: To qualify for the reimbursement pro-
gram, a student should have to agree in writing
to be employed for four years within an adult or
juvenile probation or parole department in
Texas, or within a state correctional facility. The
total amount of tuition and mandatory fees that
the public or private institution of higher edu-
cation charges the recipient for that academic
year should be reimbursed. This reimbursement
should only be used towards tuition and
mandatory fees for degree-specific credit hours.

In addition to the reimbursement program, indi-
viduals who have already paid their student loans
and who are considered well performing employ-
ees within this field should be eligible to receive
merit bonus incentives over the long term to
encourage retention of the best personnel.
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Increase the Efficiency
of the Texas Department
of Criminal Justice

Background

Texas must implement responsible practices with
regards to individuals passing through the criminal
justice system - not only on the front end with quality
defense representation, but also for individuals with-
in prison walls. Incarcerated individuals must be
given adequate medical treatment, as well as the abil-
ity to file legitimate grievances that will receive a
response, without fear of reprisal.

Furthermore, prison staff should be better compen-
sated so as to reduce turnover rates and personnel
shortages, in turn reducing corruption and improving
the safety of prison conditions.

Finally, Texas' various criminal justice agencies and
treatment providers - probation, corrections, parole,
mental, and health services - should improve their
coordination and communication so as better to pro-
vide a continuum of just and compassionate services
for the tens of thousands of Texans entering and exit-
ing criminal justice facilities every year.

Key Findings

O Harsh prison conditions - including poor medical
care - can increase recidivism rates.'"?

O TD(CJ recommends about 70 or more inmates per
month for medical-based parole, but the Texas
Board of Pardons and Paroles releases only about
10% of those recommended.'"*

O 48% of TD(J's total pharmacy budget goes to pay

for drugs for prisoners with HIV, who represent less
than 10% of prisoners.'"
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O Texas spent approximately $557,657 on settle-
ments for prison conditions over a four-year span.
This figure does not include the attorney fees of
the Attorney General staff, who must spend count-
less hours defending TDCJ] against prisoner com-
plaints.""

O Nationwide, 1.5 million people per year are
released from jail and prison with a life threatening
infectious disease.'"”

Solutions

(1) Improve medical access and treatment within
prison walls, especially with regards to infec-
tious diseases.

Prisoners, on average, require more health care
than most Americans because of poverty, substance
abuse, and lack of access to medical services in the
free world. Texas, however, only spends $7.42 on
health care per inmate per day, a number signifi-
cantly lower than rates in California and New
York."™ In addition, Texas prison health care is
already borderline unconstitutional, according to
officials at University of Texas Medical Branch at
Galveston (UTMB), which, along with Texas Tech,
manages Texas' prison health care facilities.'”

Medical access and treatment is imperative in pris-
ons, particularly with regards to infectious dis-
eases. The spread of HIV is especially common in
prisons and jails. In 2006, the United States Centers
for Disease Control and Prevention (CDC) found
that the estimated prevalence of HIV infection is
nearly five times higher for incarcerated popula-
tions than for the general U.S. population.'®
Likewise, people in prison are more likely to die of
AIDS than other Americans - their rate is 1.5 times
that of the general population between the ages of
15-54."”' Texas, meanwhile, has the third largest
HIV positive population among state prison sys-
tems in the nation.'”



According to the CDC, Hepatitis C is also rampant in
U.S. prisons, affecting more than 40% of the nation-
al prison population - making it the most prevalent
infectious disease. A study conducted by the
University of Texas Health Science Center found
infectious diseases such as Hepatitis C to be the
most prevalent disease category of Texas prisoners,
at 29.6%.'> This number is substantially higher than
those reported for the general population.

A view of the health status of
inmates is a view through a window
to our society at large.

— Robert Greifinger, nationally recognized correctional
health expert

Without preventive measures, inmates will contin-
ue to contract HIV and other infectious diseases.
Additionally, vulnerable populations (such as those
with Hepatitis C and HIV) must be given consistent
and diligent care, including regular doctor visits
and the ability for inmates to administer their own
medications, thereby eliminating the need to stand
in dangerously long pill window lines. (These win-
dow lines have been linked with the development
of drug-resistant strains of HIV and Hepatitis C,
because those waiting for medication are not
always able to receive it before the window closes,
causing an inconsistent administration of neces-
sary medications.'**) It is imperative that qualified
staff at individual units have the ability to imple-
ment care when necessary and honor UTMB or
Tech caregivers' orders once the inmate has
returned to the unit following diagnosis or treat-
ment recommendations.

Failure to provide necessary care will continue to
leave the state open to costly liability and ongoing
exposure to lawsuits concerning inadequate health
services. Furthermore, if Texas' prison health care
services are declared unconstitutional in federal
court, the state could face the pricey and embar-

rassing prospect of relinquishing control of prison
health care to a federal court receiver. This hap-
pened in California in 2005, causing health care
costs to explode, including mandated new pay-
ments of $10 million per year for the salaries of the
consulting team.'*

But there are public health implications for those
leaving the system as well. During FY 2007, approx-
imately 1,400 HIV-positive individuals were
released from TDCJ.'” In addition, an estimated
4,500 individuals with Hepatitis C were released in
2007."”” A small number of individuals with other
diseases were also released: for example, 16 indi-
viduals were released while receiving treatment for
tuberculosis.'*®

The state must ensure that prevention measures are
fully enforced so that other inmates - as well as
spouses/partners, friends, and children of inmates -
will not contract communicable diseases. A key part
of the re-integration process is having and maintain-
ing a healthy family unit. The devastation of con-
tracting an infectious disease like HIV completely
disrupts any efforts to re-enter society and become
self-reliant. Pre-release planning to manage HIV and
AIDS would ensure that networks are in place prior
to these individuals rejoining our communities.

(2) Strengthen the efficiency of TD(J's Offender

Grievance Program.

TDCJ must ensure that this Program is effectively
addressing inmates' concerns with regard to med-
ical care, without reprisal for filing a grievance.

(@) Improve access to forms. While grievance forms
are available in the law library, some individuals
may not have access or reason to use that
library, therefore making the grievance forms
unavailable. TD(J should ensure that grievance
forms are accessible by all, as well as provide
clear instructions on completing them. To bet-
ter guarantee access to the information, these
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materials should be provided in common areas,
such as the recreation room and cafeteria.

(b) Increase the grievance filing period. TD(J's cur-
rent grievance process allows inmates only 15
days from the date of the incident to grieve. This
amount of time is usually insufficient for those
inmates who are ill, injured, or otherwise unable
to properly grieve their complaint. By allowing
for a longer time period in which to grieve and
by making the grievance officers more account-
able for the integrity of the grievance process,
the state can increase the efficiency of the
Offender Grievance Program as well as increase
the safety of both inmates and prison staff.

(c) Clarify grievance decisions. After inmates file an
initial grievance (Step 1), the grievance officers
respond with either a denial of the inmate's
request or agree to further investigate the
inmate's claim. Step 1 responses from griev-
ance officers should be specific as to why an
inmate's request was denied. (In other words, a
one-line response denying action should be dis-
couraged.) By providing specific reasons and
details as to how a decision was reached, the
grievance program will be more efficient and
lessen the likelihood of the inmate filing an
appeal with the central grievance office (Step
2), which would decrease that office's workload.

(d) Create independence on grievance boards.
Grievance boards are comprised of TD(CJ correc-
tional officers who have been promoted to the
grievance officer position, creating a clear and
inherent conflict of interest when inmates file
complaints about mistreatment by guards (like-
ly the former colleagues of grievance panel
members) or the lack of available services by
TDCJ. The Governor should appoint a board at
least partially composed of independent mem-
bers who are not and never were employed by
TD(J. This group should review inmates' more
serious grievances; also, their credentials,
expertise, and decision patterns should be
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made public to constituents. Having at least
one independent board member would allow
for more objectivity throughout the grievance
decision-making process, as well as allow for a
practical evaluation of the weaknesses in the
Offender Grievance Program.

(e) Protect truthful guards. Due to the nature of a
correctional officer's work, it is often difficult to
provide truthful testimony regarding events
that involve an officer and an inmate. TD(J
should offer "whistle blower" protection for cor-
rections staff persons that wish to come for-
ward with information about events described
in an inmate's Step 1 grievance form.

(3) Increase correctional officers' salaries to
decrease turnover.

Currently, Texas faces an enormous shortage of cor-
rectional officers, due in part to the lack of compet-
itive salaries. In efforts to address this chronic per-
sonnel shortage, TDC] must be given the resources
necessary to provide much needed raises for these
officers, which will allow for the recruitment and
retention of highly qualified individuals.

As an additional employment incentive, as well as
to improve employee morale and retention, the
state should create a pilot program for loan repay-
ment assistance for individuals attending Sam
Houston State University (SHSU) who agree to
serve as correctional officers for a certain amount
of time. Prior to qualifying for loan reimburse-
ment, students should hold a bachelor's degree
from SHSU, have maintained good academic stand-
ing while there, and complete at least one year of
employment as a full-time correctional officer in
Texas within two years of graduation.

Note: With more guards and less turnover, prison
conditions should improve: acts of violence will
decrease, gang formation will be discouraged, and
incoming contraband will be reduced. Staff will
have a safer workplace.



(4) Improve communication strategies between
criminal justice and treatment agencies to
meet the state's public safety needs.

Texas should fund and expand the ability of TD(J
institutional administrators, their medical care con-
tractors (UTMB and Texas Tech), probation, parole,
health and human service departments, and the
community-based service providers who contract
with them to effectively communicate and coordi-
nate their resources. Currently, many criminal jus-
tice agencies do not communicate with each other,
due in part to the absence of uniform datasets
across agencies. For instance, probationers and
parolees tend to be concentrated in "high stake"
communities, yet probation and parole do not
share data or coordinate strategies and services.'”

Tracking data and sharing information about indi-
viduals who receive or have received social servic-
es, mental health services, substance abuse servic-
es, or health services from a particular agency will
help practitioners implement evidence-based prac-
tices: it will allow them to match risk level and
criminogenic needs to responsive interventions,
which has been proven to increase the success of
clients.

Management of information could best be accom-
plished by an Interagency Coordinating Council for
Data Sharing (Council), which could facilitate the
interagency coordination of information systems,
including the creation of standards for sharing
information electronically under appropriate con-
trols to ensure that confidential information
remains confidential. Agencies could report to the
Council regarding their implementation of various
policies and procedures, and every two years the
Council could evaluate the efficiency and effective-
ness of the information sharing system.

Ultimately, agencies must be given incentives and
provided with resources to share information, mak-
ing their supervision strategies more effective and
better assisting judges and treatment providers.

Creating gateways of communication between
departments will allow supervisors to provide a
holistic service to increase the success rate of
those under supervision.

In addition, agencies must be encouraged to share
best practices. The Community Justice Assistance
Division at TDCJ should compile an annual report
to be distributed to practitioners that assesses the
successes and failures of all programs using evi-
dence-based outcome measures. Post-completion
program evaluations should include an examina-
tion of rates of recovery, employment, and educa-
tional attainment.

(5) Adopt a Public Health Model of Correctional
Care to ensure inmates, correctional staff, and
the public lead healthy and productive lives.

The Public Health Model of Correctional Care
focuses on connecting local care providers, includ-
ing public hospitals, local clinics, teaching institu-
tions, and doctors in private practice, with correc-
tional institutions. This model is especially effec-
tive because inmates receive a medical treatment
plan upon intake and are held to that plan
throughout their contact with the criminal justice
system. After release, their plan of care continues;
recently released prisoners remain with the same
provider that treated them during their incarcera-
tion. This continuum of care is essential during
the re-entry process.

The Hampden County Correctional Center in
Massachusetts currently uses a public health model
and has become a national example of effective
correctional medical care. Their model emphasizes
five elements as the basis for all their services and
programs: (a) early assessment and detection, (b)
prompt and effective treatment at a community
standard of care, (c) comprehensive health educa-
tion, (d) prevention measures, and (e) continuity of
care in the community upon release.*® The model
also lists key elements for successful implementa-
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tion of their model, which includes support from
high-level correctional administrators and a com-
mitment to collaborate openly with state agencies
and non-profit health organizations.

The benefits of adopting a public health model for
prison health care are numerous and can include
improved inmate and community health, improved
public safety and correctional staff safety, improved
use of the health care system, cost savings for com-
munities, and high quality health care at a cost no
greater than the national average. In fact, the
Hampden County Correctional Center reported
spending $.66 less for medical care per inmate per
day than the largest jails nationally."'

Implementing a public health model for correction-
al care could also decrease recidivism by allowing a
continuum of care after inmates are released into
the community, thus increasing their ability to
manage their own medical care and lives. Another
major benefit of the model is the dramatic
decrease in the use of the emergency room as a pri-
mary care giver for released individuals. This would
save communities thousands of dollars per year in
rising hospital care costs.

Note: The Hampden County Correctional Center has
a step-by-step manual explaining implementation
that could be easily tailored to meet local needs.
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PART 4:
ENCOURAGE ECONOMIC AND WORKFORCE
DEVELOPMENT BY REDUCING RE-ENTRY BARRIERS

O Equip Individuals with Personal Responsibility Tools, Inside and

Outside of Prison Walls

O Broaden Access to Housing and Food

[ Create an Enhanced Employability and Employment Protection Policy

Annually, over 70,000 people leave prison and return
to Texas communities without ever having developed
the tools necessary to avert them from the criminal
justice system. Among other things, undiagnosed
mental health disorders, drug dependence, and low
education levels all act as barriers to successful re-
entry to society. Likewise, lack of housing availability,
an inability to purchase food, and limited economic
opportunities (due in part to legal barriers to obtain-
ing occupational licenses and identification cards)
jeopardize efforts to participate in society in a fulfill-
ing and productive way.

In order to support these men and women in their re-
integration efforts, a broad range of stakeholders -
including agencies, providers, community groups,
and members of law enforcement - must work
together to promote the resources that will empow-
er formerly incarcerated individuals to become and
stay law-abiding, responsible citizens. It is impera-
tive that these stakeholders collaborate to strength-

en Texas' social support infrastructure - specifically by
investing in resources that will assist re-entry practi-
tioners in reducing the obstacles preventing individu-
als from becoming productive members of our com-
munities. Front-line practitioners and other con-
cerned groups must work to develop programs and
services that promote success for individuals and
families, as well as aid neighborhoods to which high
concentrations of formerly incarcerated men and
women return. Ultimately, their successful re-entry
will benefit public safety, family cohesion, local
economies (including through tax savings and
employment), and public health.

When given the right tools, these men
and women become assets - not
liabilities - to our communities.

- Angel D. llarraza, Ph.D.
Tarrant County Reentry Program Coordinator
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Equip Individuals with
Personal Responsibility Tools,
Inside and Outside of

Prison Walls

Background

In 2007, individuals released from the Texas
Department of Criminal Justice (TD(J) exhibited an
alarming recidivism rate of 67%."*” The cause for this
high level of re-offending lies in the failure of the sys-
tem to provide individuals inside and outside of
prison walls with the tools necessary to cope with the
challenges of re-entry. In order to close the revolving
door to our prisons, Texas must better assess incom-
ing individuals' needs; boost family interaction; pro-
vide exiting individuals with assistance (such as certi-
fication of treatment programs completed, or infor-
mation on county-specific resources and services);
and implement best practices in re-entry being
employed by other states to reduce recidivism.

Key Findings

O Approximately 156,000 individuals are currently
institutionalized in the State of Texas." At least
95% will eventually return to our communities.'**

O In 2007, TDC] released 72,032 individuals; of
those, 47,904 (roughly 66%) had been previously
incarcerated in TDCJ."’

O The most pivotal period of re-entry is within the
first year of release. When looking at a formerly
incarcerated individual's first three years after
release, it is the first year which will account for
nearly two-thirds of all re-offending."®

O Recidivism rates are negatively affected by ongo-
ing substance abuse, which tends to lead to crim-
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inal activity.””” In fact, substance abuse-related
offenses constituted the majority of offenses
among TD(J's released population in FY 2007."®
Yet only 34% of state prisoners with substance
abuse problems receive treatment while incarcer-
ated, while a much smaller population - only 6% -
of state jail confinees do."’

O In a 2008 survey of state re-entry practitioners, the
largest percentage of survey respondents feel there
are "sometimes" or "often" mental health and sub-
stance abuse issues that pose barriers or obstacles
to re-integration, especially with regards to (a)
post-release inconsistency in taking psychotropic
medication, (b) post-release inability to access or
afford psychotropic medication, (c) pre-release
inconsistency in taking psychotropic medication,
and (d) a lack of pre-release mental health services.

O Access to health care services upon release is limit-
ed and community-based care is lacking, which cre-
ates additional public safety risks.

O Re-entry failures are expensive and fiscally burden-
some: total TDCJ expenditures in FY 2007 exceed-
ed $3 billion.'*

Solutions

(1) Mandate that TDCJ create assessment-driven,
individualized re-entry plans that span intake
and incarceration, and provide funding to
implement these plans.

In 2007, more than 73,000 individuals entered a
prison, state jail, or Substance Abuse Felony
Punishment facility (SAFPF) in Texas. Though
almost all of these individuals will one day return
to our communities, a very small portion of TDCJ's
budget is devoted to re-entry efforts. In fact, in FY
2008, approximately 3.4% of TD(CJ's total budget
was directed towards re-entry efforts."*'



Below is a chart showing direct program expendi-
tures and administrative costs of each re-entry pro-
gram funded by the state:

Salaries
Re-Entry Initiatives  Appropriation Direct Indirect
Academic/Vocational | $ 2,332,715 -
Project RIO $ 3,566,364 3,481,988

Treatment Services $15,814,445 13,971,043 849,215
Substance Abuse $75,543,749 5,372,945 326,589
Total Funding $97,257,273 22,825,976 | 1,175,804

23.47% 1.21%

Note about chart: Direct salaries are costs
associated with providing programmatic
services, such as Chaplains, Project RIO
Assessment Counselors, Case Managers,
Psychologists, and Substance Abuse
Counselors. Indirect salaries include cen-
tral administrative and support costs asso-
ciated with managing an agency.

Additional funding is needed to ensure that re-
entering individuals have the tools to be law-abid-
ing and contributing members of society.
However, it is important to note that the re-entry
process will be most successful and effective if it
begins long before release - during an individual's
intake at the correctional facility.

(a) Strengthen TD(J's current intake process.
Currently, TDCJ staff use a 6-page intake ques-
tionnaire to determine, among other things,
incoming individuals' work experience, voca-
tional skills, military experience, previous crim-
inal activity (including sex offenses), family
background (including whether any family
members have been in law enforcement or
incarcerated), suicide attempts, homosexual
experiences, previous in-prison experiences,
and substance abuse experiences.'**

However, to get the clearest picture of the
incarcerated population and best meet the

needs of communities to which they will return,
other pieces of data - in addition to those col-
lected on the intake form - should be collected,
verified, and made easily available to policy-
makers and the general public, including the
following information:

- Whether incoming individuals' housing sta-
tuses are ascertained (e.g., homeless, living
with relatives, independently living, residing
in public housing, etc.); and

- Information about who TD(CJ screens (and
who conducts the assessments) in order to
determine the incarcerated population's psy-
chological issues, mental health issues, and/or
substance abuse and dependency issues.

Note: Equally as important as expanding the
data currently being collected by TD(J is the
sharing of the data with local re-entry
providers. Presently, these providers are bur-
dened with duplicating (and supplementing)
TD(J's intake process by having to ask all exit-
ing individuals about the same points of infor-
mation they provided to TDCJ at intake.
Collaboration among TDC] and re-entry
providers will more quickly facilitate placement
and referral.

An example of an intake form that would best
assist initiatives in aiding re-entering individu-
als is that used by the Tarrant County Reentry
Initiative, which - in addition to what TD(J
inquires about (above) - also asks about infor-
mation in the following categories: Academic,
Vocational/Career, Interpersonal, Wellness,
Mental Health, Cognitive, Character, Leisure,
and Daily Living.

(b) Mandate that all TDCJ inmates will have com-

prehensive transition planning services and
resources during incarceration. The state
should ensure that assessments guide each re-
entry candidate's placement into re-entry-
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focused programs, as based on the individual's
educational and employment abilities, mental
health diagnoses and dispositions, history of
drug abuse, and family dynamic and history of
domestic violence. Each inmate should partici-
pate in creating his or her own re-entry plan,
which should be guided by this assessment.

For re-entry candidates with healthy family sup-
port networks, a strengths-based and family-
focused perspective should be used when
developing their re-entry plans. Specifically,
attention should focus on assets in the areas of
education, cognitive ability, social skills,
employment potential, and access to communi-
ty-based (including family) resources. The ulti-
mate goal of rehabilitation should be the
strengthening of each re-entry candidate's pro-
social assets (above) and family/social ties
through a process that will guide the individual
in becoming a positive role model. [Please see
the section in Part 3 titled "Fight Drug
Addiction and Address Mental lllness Head On"
for more on in-prison treatment programs; see
the section below titled "Create an Enhanced
Employability and Employment Protection
Policy" for more on in-prison employment and
education programs.)

Note: The title of the TD(C] staff person(s)
responsible for writing the re-entry plan with
the inmate should be written into statute and
include credential requirements and a mandate
that these positions be permanently filled.

(2) Improve the quality of in-prison programs for
the more than 70,000 individuals being
released each year, especially through per-
formance measures.

It is important that intermittent quality control
checks be made to evaluate programs and services
within prison walls; this will prevent obvious prob-

Texas Criminal Justice Coalition Policy Guide, 2009

lems with program administration from being over-
looked and ultimately undermining the goals of the
programs to assist re-entry candidates with re-entry
needs. In addition to performance-tracking technol-
ogy, the state could develop a client and staff feed-
back survey. Staff and client feedback is the sim-
plest method of evaluating programmatic progress
and can improve participants' investment in the
process when they know their feedback is valued.

Note: The state should offer incentives for staffers
inside prison walls who provide programmatic
services. It should create a student loan reim-
bursement program for students willing to work in
prisons in the fields of education, social work, and
counseling. Likewise, these students should be
reimbursed in increments after periods of sus-
tained employment while they work in the criminal
justice system.

(3) Invest in additional post-release substance
abuse and mental health treatment programs.

Not only must prisons ramp up the availability of
treatment programs within prison walls to best
address the root causes of crime and re-offending,
but the state must couple these in-prison programs
with tailored, coordinated, and effective communi-
ty-based aftercare services to best ensure program
and personal success.'* Programs within formerly
incarcerated individuals' home communities are
especially critical: A survey conducted by the Urban
Institute found that formerly incarcerated individu-
als who reported closer relationships with family
members after release were less likely to use drugs
and more likely to find work.

(@) Ensure there is a continuum of care readily
available for exiting individuals who will require
ongoing substance abuse and/or mental health
assistance. At the very least, exiting individuals
should be provided with a comprehensive con-
tact list of providers in local areas that can meet
their needs.



(b) Offer incentives for participants who successful-

ly complete a drug treatment program. Also for
those who, as a condition of release, must par-
ticipate in a substance abuse treatment pro-
gram, the Texas Board of Pardons and Paroles

to Succeed), which is a directory showing which
units have family-friendly programs, as well as
an information directory for families of inmates
that provide resources in the community which
may be of assistance to the family.

(BPP) should grant early termination of parole
or mandatory supervision for individuals who
successfully complete the program. This would
motivate individuals to not only participate in
but make real progress towards substance
abuse treatment, in turn allowing parole offi-
cers to devote more attention and resources to
parolees who pose a high risk of re-offending in
the community. Furthermore, early termination
has the potential to free up space in already
crowded halfway houses that currently have
long waiting lists.

- TDCJ has been working with the Department of
Family and Protective Services to establish a
system to identify individuals who have active
(or inactive) cases with Child Protective Services
(CPS). This will assist the criminal justice and
CPS systems as they (i) identify individuals who
have active (or inactive) cases with child protec-
tive services, and (ii) work more closely on
cases that may need additional support and
monitoring toward a successful outcome.

- A new visitor tracking system is being devel-
oped which would provide additional statistical

Note: All revenue generated from participants'
information regarding visitation.

program fees should be deposited into the
state's general revenue fund to be appropriated
only for the administration and provision of
substance abuse treatment.

To better assist families as they strengthen them-
selves through positive visitations and social service
support, the state should invest in the following:

® An enhancement to visitation environments.
Specifically, enhancements to visitation that
nurture parent-child bonding should become
standardized. "Window visits," in which visitors

(4) Create program enhancements to support the
children of incarcerated parents. According
to TD(J, it already facilitates family connec-
tions through a variety of measures:

TDCJ runs a program that allows for both con-
tact and non-contact visitation (with children
not counting towards the limit of two adult vis-
itors per visit).

A new telephone system authorized by the goth
Legislature was implemented, further enhanc-
ing inmate/family interaction.

Programs are offered at some units which
include family participation and target the chil-
dren of the incarcerated.

TDCJ has instituted the GO KIDS Initiative
(Giving Offenders' Kids Incentive and Direction

are separated from prisoners by glass and con-
verse by telephone, are not appropriate for
small children. In facilities such as county jails
where these visits are the norm, exceptions
should be made for prisoners with children.
Furthermore, in facilities where contact visits
already take place, visiting rooms should be
designed with children's needs in mind, or sep-
arate accommodations should be made for pris-
oners with children.

Mentoring/tutoring programs and counseling
services for children of the incarcerated. Given
that children of incarcerated parents are more
likely than other children to enter the criminal
justice system, the state should invest in inter-
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ventions to support the educational, emotional,
psychological, health, and mental health needs
of these children in order to improve their out-
comes in life. Programs that target these chil-
dren should be welcomed into the TD(] visita-
tion environment to facilitate therapeutic fami-
ly-based support. This programming should
ultimately include interventions that span visi-
tation, as well as after-school programs that
address the unique needs of these children.

Such investments by the state will pay off over the
long term when re-entry candidates and their loved
ones are more prepared for the re-entry transition.

Note: These services should be coordinated with
services already being provided by Health and
Human Services, CPS, child support programs, and
additional state and community programs intend-
ed to aid families.

(5) Assist formerly incarcerated individuals as
they leave incarceration, whether at full dis-
charge of their sentence or when being
released onto parole.

(a) Provide exiting individuals with reasonable
records at discharge to facilitate successful re-
entry. Upon each individual's release, TD(CJ
should provide him or her with verification of
work history during incarceration, as well as
certification of educational and/or treatment
programs completed. Each outgoing person
should also be provided a driver's license, iden-
tification card, social security card, and birth
certificate. This information will facilitate indi-
viduals' ability to obtain employment, housing,
and other benefits.

(b) Give exiting individuals the tools to be responsi-
ble during the key post-release period.
According to TD(], individuals released from
prison are provided a bus ticket to their destina-
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tion. Note: More extensive travel arrangements
are made for individuals with special needs
requiring assistance. Also, exiting individuals
are permitted to travel home with family and
friends if s/he can be picked up upon release.

If an exiting individual is fully discharging his or
her sentence upon release, s/he will receive
$100 at the exit gate. However, if s/he is being
released to parole supervision, s/he receives a
$50 gate check for necessities, followed by an
additional $50 upon reporting to his or her
parole officer for the first time.

A bus ticket and $100 do not adequately pre-
pare individuals to successfully find housing
and food. TDCJ must be provided the necessary
staff to identify and connect local services and
resources so that exiting individuals can suc-
ceed in the communities where they are living
or being supervised. Specifically, TDC] should
provide a county-specific information packet to
exiting individuals at the time of their release,
including the addresses and telephone numbers
of workforce offices, viable housing options
(both public and private), and contact informa-
tion for support groups (like churches, peer-to-
peer counseling groups, and other charitable
institutions).

Ultimately, secured access to a regularly updat-
ed electronic database inside the prisons would
best provide the information necessary for
those planning their re-entry. This database
could utilize existing services at no cost to the
state — including United Way's 211 referral serv-
ice': TCJC's own Tools for Re-Entry webpage,
which links to a comprehensive, regional listing
of services in housing, employment, education,
basic needs, and treatment ("Adult Re-Entry
Services");'* and Restorative Justice Community
of Texas' database of services."*®



(6) Establish a statewide Re-Entry/Re-Integration

Policy Council outside of the purview of TD(J.

A critical re-entry barrier is the lack of coordination
between the TD(C] re-entry practitioners, initia-
tives, and re-entry service providers. Without com-
munication and collaboration, services fail to reach
the individuals that need them most during the
crucial stages of re-entry, thereby increasing the
likelihood of recidivism and decreasing the likeli-
hood of successful re-integration.

147

® Objectives and Membership: A Re-Entry/Re-

Integration Policy Council should be composed
of members representing diverse agencies and
disciplines with the stated objectives of (a) coor-
dinating re-entry efforts and fostering intera-
gency communication, (b) identifying other best
practices and policies with regards to re-integra-
tion, and (c¢) making recommendations to the
Governor and other key stakeholders that out-
line how to effectively, efficiently, and responsi-
bly implement best practices that will reduce
recidivism and increase public safety.

For example, the Council could be involved in
the identification of re-entry funding priorities
so that, in the event that either state or federal
dollars become available (described more fully
below), the state can determine how best to
spend available funds to improve the current
system. The Council could also assist in defin-
ing the role and verifying the success of Re-
entry Transitional Coordinators (requested by
TDC]J in their FY 2010-11 legislative appropria-
tions request).

Membership in the Council should be broad-
based and include individuals appointed by the
Governor, Lieutenant Governor, and Speaker of
the House; members of the re-entry community
(e.g. public, private, and non-profit advocacy
sectors, including faith-based re-entry groups);
and representation from relevant government

entities, including TDCJ (most importantly), but
also law enforcement, the Parole Board,
TCOOMMI,'*# the Department of Aging and
Disability Services, and the Department of State
Health Services.

Federal Funding Benefits: Development of this
state-level Council would allow Texas to be eli-
gible to apply for much-needed federal grant
funding under the Second Chance Act. Note:
The Department of Justice administers grant
funding to state and local government agencies,
as well as non-profit organizations, to assist
them in implementing recidivism-reduction re-
entry initiatives - including the provision of
employment assistance, substance abuse treat-
ment, housing, family programming, mentor-
ing, victims' support, and other services that
can help reduce re-offending and violations of
probation and parole. Outside funding of the
Council would better ensure that it is institu-
tionalized as a state entity.

Note Additionally: Receipt of grant funds under
the Second Chance Act would require the estab-
lishment of a re-entry task force to guide the
organization in re-entry-related efforts. The
law specifies a number of members of each task
force, including state or local leaders and repre-
sentatives from relevant agencies, service
providers, non-profit organizations, and other
stakeholders. The task force is charged with
examining ways to pool resources and funding
streams to promote lower recidivism rates for
returning individuals, as well as collecting data
and best practices in re-entry from agencies and
organizations. The task force may also be
charged with developing the re-entry strategic
plan, a requirement for all grantees.
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(7) Encourage the creation of re-entry offices in
municipalities or counties with proportion-
ately high populations of returning individuals
("high stakes communities").

One such office is in Tarrant County, assisting for-
merly incarcerated individuals and communities in
re-integration efforts. The Tarrant County Reentry
Initiative began in November, 2005, and included
the development of a Reentry Council and a
Reentry Coordinator position. Also part of the ini-
tiative are various subcommittees: Evidence Based
Practices, Housing, Employment/ Vocational
Development, Mental Health, Substance Abuse,
Policy and Law, Faith-Based, Community Support,
Transitional Preparation, and Healthcare.

Currently, Tarrant, Dallas, Bexar, and Harris
Counties are the state's top four "high stakes com-
munities." In Houston alone, 50% of former prison-
ers return to neighborhoods that account for only

15% of the city's adult population.'®® At the very

least, Dallas, Bexar, and Harris Counties should be
encouraged to follow Tarrant County's lead in
establishing a re-entry office that serves as a point
of contact for those re-entering into the communi-
ty, as well as those who serve them.

Note: This recommendation is not meant to nega-
tively impact or replace current re-entry initiatives
throughout the state, such as the Austin/Travis
County Re-entry Roundtable or the Community Re-
Entry Network in Houston, but instead supple-
ment and assist them in their efforts."®

Note Additionally: Once such offices are estab-
lished, they should be notified by TDC] as soon as
possible about which individuals are soon to be
released from correctional facilities into their coun-
ties (at least 90 days prior to an individual's release,
when that information is available). Notification
will enable the local re-entry office to reach out to
individuals prior to release to best facilitate their
referral and placement in services immediately
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upon release (as opposed to beginning the re-entry
process after they return to the community). The
first few weeks are critical to ensuring that a for-
merly incarcerated individual will successfully tran-
sition back into the community; immediate assis-
tance decreases the likelihood of re-offending.

(8) Follow program models from other states that

have successfully implemented re-entry plans.

Although the following materials are very specific to
particular state needs, they do contain strategies
that Texas could employ in its re-entry infrastructure:

® Kansas Offender Risk Reduction and Reentry.
In 2007, the State of Kansas enacted a re-entry
statute that offers good time credit for inmates,
as well as program credit. Although in Texas,
individuals in state jail felony facilities are not
entitled to good time credit, having the oppor-
tunity to receive program credit would afford
them an incentive to complete in-prison reha-
bilitative programs, help to improve their con-
duct while confined in the facility, and increase
the number of persons discharged from a facili-
ty - thus freeing up needed prison space.'’

®m Connecticut's 2007 Comprehensive Offender
Re-Entry Plan. Connecticut has also been a
leading state in pushing for re-entry programs
to relieve prison overcrowding. Connecticut's
re-entry plan focuses on the collaboration of
state agencies to develop a more comprehen-
sive and coordinated continuum of criminal jus-
tice services, including supervision programs,
behavioral and mental health services, and tran-
sitional support programs. Many of these pro-
grams are considered to be model programs
with an ongoing assessment component to
determine effectiveness. Specifically, an annual
report monitors whether strategy implementa-
tion has assisted the state in maintaining the
prison population at or under the current
authorized bed capacity.'



The following projects offer additional strategies
that Texas could look to for assistance in improving
and strengthening its re-entry policies:

®m The National Institute of Corrections
(Department of Justice, Bureau of Prisons) - This
Institute provides training, technical assistance,
information services, and policy/program devel-
opment assistance to federal, state, and local
corrections agencies. It also offers an excellent
library of reports.

® The Re-entry Policy Council (RPC) - This is a
national project coordinated by the Council of
State Governments' Justice Center, a national
nonprofit organization that serves policy-mak-
ers at the local, state, and federal levels from all
branches of government. RPC works to gener-
ate bi-partisan policies for lawmakers and to
facilitate coordination and information-sharing
among organizations implementing re-entry
initiatives, researching trends, communicating
about related issues, or funding projects. The
Justice Center provides practical, nonpartisan
advice and consensus-driven strategies -
informed by available evidence - to increase
public safety and strengthen communities.
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Broaden Access to
Housing and Food

Why can't | get a chance to prove
myself a decent person, and show
I've changed?

— Formerly incarcerated individual looking for housing

Background

In 2005, TD(J released nearly 6 times as many felons
as it released in 1980.'> For tens of thousands of
these former inmates, the question of where they will
live upon re-entry to society is immediate and critical.
Housing barriers contribute to recidivism and home-
lessness, and they negatively impact a formerly incar-
cerated individual's ability to reconnect with their
families - pivotal to their success in re-entering the
community and staying out of prison."”*

But the indirect or collateral consequences of felony
punishment in Texas extend beyond housing obsta-
cles. For most felons, time in prison begins a life-long
series of punishments, with legal barriers and road-
blocks severely limiting access to all of life's most fun-
damental necessities - including food and other pub-
lic assistance.

Key Findings

O Without the benefits provided by stable housing,
exiting individuals struggling to meet other basic
needs, such as finding employment and gaining
access to substance abuse treatment and health
care services, may face a higher risk of relapse and
recidivism.'”

O Programs that match individuals' needs with

offered services are estimated to reduce recidivism
risk by as much as 50%."
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O Residential stability/instability is closely associated
with rates of crime, violence, and health-related
issues."’

O Under statutes in all 50 states, rental property
owners may - but are not required to - screen for
and refuse to rent to people with criminal back-
grounds.'®

O Women with minor children find securing housing
particularly challenging given their limited eco-
nomic resources.'’

O The likelihood of homelessness increases for those
with mental health and substance abuse prob-
lems,'® and sadly, only 1/3 of homeless formerly
incarcerated individuals have their needs met
through supported accommodation.'®’

O A study found that crime was no more prevalent
around halfway houses than in areas where there
were no such facilities.'®

Solutions

(1) Promote affordable housing options for for-
merly incarcerated individuals.

(a) Wherever possible, the state should direct local
Texas housing authorities to utilize federal
housing assistance programs to help formerly
incarcerated individuals find places to live.
Federal Community Development Block Grants
and HOME Investment Partnership grants to
localities can provide avenues for funding to aid
formerly incarcerated individuals when commu-
nities support such initiatives.

(b) Maintain funding for halfway housing and other
transitional housing for formerly incarcerated
individuals. Most public housing laws and regu-
lations stipulate a "one-strike" rule that auto-
matically bars anyone with a criminal record
(however minor the offense) from eligibility for



public housing. Additional housing units would
help keep formerly incarcerated individuals off
the street and in sustainable homes where they
are less likely to re-offend.

The state should establish a standard for com-
munity residential capacity for transitional re-
entry housing within cities and counties. For
example, a standard might be that counties
have transitional re-entry housing capacity suf-
ficient for 100 beds per every 50,000 residents.
The standard could be met with transitional
facilities owned and operated by faith-based or
non-profit organizations, as well as for-profit
organizations. This standard will better pro-
mote successful re-entry and reduce recidivism
by ensuring access to housing and transitional
services critical to those on conditional or
mandatory release from prison.

(c) Offer tax incentives to landlords who provide
housing to formerly incarcerated individuals.
Tax breaks should reward landlords who give
formerly incarcerated individuals a second
chance to successfully re-integrate into society.

Within the limitations of federal law, the hous-
ing commission should be directed to maximize
the availability of low-cost housing options for
formerly incarcerated individuals and those cur-
rently on probation.

(d) Implement a housing voucher program for for-
merly incarcerated individuals. Texas should
look to such programs as the Rental Assistance
Coupon Plus Program in Maine, which is a col-
laborative partnership between Maine's State
Housing Authority and Reentry Network/
Department of Corrections. This Program pro-
vides up to 24 months of transitional housing
rental assistance at full market value. A limited
number of coupons are available statewide to
those meeting HUD homeless criteria. The
Maine Reentry Network certifies the homeless
status of those being released from the state
correctional system, and participants pay 30% of

their adjusted income toward rent (or $50 min-
imum). To help secure housing, the program
may also provide a security and utility deposit
no greater than one month's rent. Housing
coordinators participate in individuals' pre-
release re-entry planning meetings as well.

(e) Create a pilot program with a family mentoring
re-integration plan. This program could provide
a small payment to allow qualified, caring fami-
lies and individuals throughout Texas who want
to house low-risk, low severity formerly incar-
cerated individuals who are eligible for parole
but who lack their own housing. This will allow
formerly incarcerated individuals to experience
the family support they may never have had
prior to incarceration, and it will provide them
transitional housing while they have the chance
to seek employment.

Note: Eligibility to become a host should be
contingent upon a review and approval
process. Furthermore, families should be
allowed prior review and approval of the indi-
viduals they take in.

(2) Expand access to temporary public assistance
(food stamps) in Texas.

The state should allow individuals with felony drug
convictions to be eligible for food stamp benefits,
provided they completed or are currently involved
in community supervision or a drug treatment pro-
gram. Also, the Executive Commissioner of the
Health and Human Services Commission should be
authorized to allow certain exemptions from work
requirements under the food stamp program for
these individuals. Essentially, individuals with
felony drug convictions should be given a chance
to rehabilitate themselves and completely pay off
their debt to society.
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Create an Enhanced
Employability and Employment
Protection Policy

People out of prison who want to take
a different path deserve the chance.

— Christy Visher, Investigator for the Urban Institute

Background

Texas law designates approximately 1,900 individual
offenses as felonies, which results in a huge felon pop-
ulation in Texas. In 2007 alone, the Texas Department
of Criminal Justice (TD(CJ) released 72,032 individuals
from incarceration. These are people who must find
jobs and housing or else risk turning to illegal activity
to survive. However, Texas has 168 state laws that for-
bid felons from obtaining jobs.

Ultimately, persons with stable employment after
release are less likely to be re-incarcerated, and those
who participate in in-prison job training are less like-
ly to return to prison.'®® In order for these individuals
to pay their debt to society by living responsible, pro-
ductive, and law-abiding lives, they must be given the
tools to succeed.

Key Findings

O Once an individual above the age of 18 is convict-
ed of a felony in Texas, that person is a "felon" for
the rest of his or her life. The felony offense is
included on the person's criminal record forever,
and most felony conviction records are available to
the public on the Internet.

O Based on the most recent Census data, approxi-
mately 1 in 11 Texas adults has a felony conviction
on his or her record.'®*

O Inmates who do not complete high school or a GED
are more likely to recidivate.'®
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O In a 2008 survey of state re-entry practitioners, the
largest percentage of survey respondents feel there
are "sometimes" or "often" educational, life skills
education, and employment issues that pose barri-
ers/obstacles to re-integration, especially with
regards to (a) low literacy levels, (b) a lack of pre-
release GED certification, (c) a lack of pre-release
cognitive skills education, (d) a lack of pre-release
anger management education, (e) a lack of pre-
release parenting education, (f) a lack of post-
release vocational skills training, (g) a lack of aca-
demic/literacy skills, and (h) a lack of pre-release
vocational skills training.

O Neighborhoods with high rates of returning prison-
ers also tend to have high schools with high
dropout rates, showing a correlation between edu-
cational attainment and likelihood of criminal
activity and recidivism.'®®

O Half of Texas' largest cities rated to be the "safest"
cities had lower unemployment rates than the
national average (which is 5.1%); and 8 out of the
10 cities were within 1% of the national rate.'®’

Solutions

(1) Invest in additional pre- and post-release pro-
grams that support job-readiness, talent
assessment, and placement among formerly
incarcerated individuals.

(a) Continue to support in-prison education and
employment-focused programs offered to
incarcerated individuals. Only with a strong
skill set will re-entering men and women have a
chance to reclaim their lives, become responsi-
ble members of our communities, and support
their families.

(i) Invest in recidivism-reduction programs. In
order to better prepare inmates to re-enter
the community - and thus reduce the risk of



recidivism - TD(CJ offers eligible individuals
the opportunity to participate in employ-
ment readiness programs at the Windham
School District (WSD), which operates within
TD(J's Correctional Institutional Division.
WSD offers assistance with literacy and life
skills, provides Career and Technology
Education, and includes a Continuing
Education Division to offer individuals the
opportunity to participate in college courses
and Project Re-Integration of Offenders (RIO).

In response to H.B. 2837 (effective 2005) -
which, among other things, required WSD to
develop educational and vocational training
programs and evaluate the effectiveness of
such training services provided to inmates -
WSD conducted a study of the Career and
Technology Education programs and their
impact on post-release employment:

- From April 1, 2005, to March 31, 2006,
69,883 individuals were released.

- 39,817 individuals met the criteria for the
study (e.g., they had a Social Security
Number, they had not been released on a
bench warrant, etc).

- 24,841 formerly incarcerated individuals
(62% of those studied) had a matching
income and were considered employed.

- 12,204 formerly incarcerated individuals
(31% of those studied) were still employed
on the first anniversary of their initial
employment.'®®

The state must continue to invest in the pro-
grams offered at WSD and provide more pre-
release training programs that teach soft
skills (problem solving on the job, interview-
ing skills, effective communication and
negotiation with supervisors and fellow
employees, and anger management skills).
It should also allocate additional funding to

accommodate a larger number of partici-
pants interested in following the path to
responsibility and success.

(i) Allow for the in-cell education of inmates
confined in administrative segregation. The
average length of stay for inmates in admin-
istrative segregation in Texas is between two
and three years, although some inmates
remain much longer. They spend almost 24
hours per day confined in a small cell with
little or no human contact. Although they
are allowed library and law books, they are
denied the right to study for and earn a GED
or have any other educational materials or
instruction. Some inmates are released into
the community directly from administration
segregation, totally unprepared for living in
the free world. Allowing in-cell tutoring - as
long as it would not pose a threat to the
health or safety of any staff member or other
inmates - would boost re-integration efforts
of former "ad seg" inmates by giving them
minimal skills and education that may offer
them some hope at living a productive life.

(b) Give probation and parole officers access to a

centralized job-matching system where employ-
ers who will hire formerly incarcerated individu-
als can post their openings. Based on the partic-
ipation of formerly incarcerated individuals in
the above-mentioned pre-release training pro-
grams, as well as in other educational and work-
readiness programs, they will be better pre-
pared to meet job readiness and retention crite-
ria, in turn allowing the state to attract and
retain the participation of quality employers.

() Give parole and probation officers the
authority similar to Project RIO to bestow tax
credits already provided by the federal gov-
ernment to employers willing to hire former-
ly incarcerated individuals who are under the
supervision of parole or probation officers.
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(i) Boost parole officers' salaries. Over the last
several years, parole officers' salaries have
not increased at the same rate as those
salaries for comparable professions. A salary
hike will allow the parole division to attract
and retain highly qualified individuals.

(c) Standardize a therapeutic culture within TD(J's

Parole District Reentry Centers (DRCs) - where
the Texas Workforce Commission's Project RIO
employment services are provided - and
enhance the services they offer. The Parole
Division's DRCs provide cognitive intervention,
pre-employment assistance, victim impact
classes, anger management classes, and sub-
stance abuse education. According to TDCJ,
DRCs also conduct a regularly scheduled "New
Arrival Orientation" where formerly incarcerat-
ed individuals receive additional information
regarding community efforts, resources, and
services. Providers from outreach programs,
vocational programs, faith-based programs and
educational programs present brief overviews,
and offer brochures and contact information for
their programs. Approximately 12% of people
served by DRCs are there voluntarily, while 88%
use the services in tandem with parole visits.

To begin standardizing a therapeutic culture in
DRCs, the Parole Division should provide staff
trainings on cultural sensitivity towards stigma-
tized clients, and it should develop value-based
mission statements for DRC staff. These mis-
sion statements should have at their foundation
an acknowledgment of rehabilitation and the
preservation of public safety.

The state should also evaluate the current use
of funding that, as per the Workforce
Investment Act, is allocated towards Project
RIO - which provides a link between education,
training, and employment during incarceration
with employment, training, and education after
release. (Essentially, all individuals released to
parole supervision are referred to Project RIO
services, meaning Project RIO expands upon
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WSD services through assessments, referrals,
and ongoing training.) Based on the state's
evaluation, it should identify how to enhance
funding utilization and, in turn, the quality and
provision of services.

(2) Remove the legal barriers to employment for
previously incarcerated individuals.

(a) Provide legal protection to employers willing to

give formerly incarcerated individuals a second
chance. The state should prevent employers
(including general contractors, premises own-
ers, and other third parties) from being held
liable solely for hiring or contracting for hire an
individual who has been convicted of a non-vio-
lent offense. More specifically, employers
should not face lawsuits prompted by the crim-
inal or tortuous acts of an employee who had a
non-3g status,'® with the exception of gross
negligence and liability regulated under Labor
Code Title 5, Workers' Compensation.
Employer liability increases hiring costs for
businesses and exposes them to potential dam-
ages. Encouraging more employers to give for-
merly incarcerated individuals an opportunity
to re-integrate into the workforce and avoid
returning to crime can increase public safety
and boost the economy.

Note: This protection should only exempt the
employer from liability arising directly from the
decision to employ a formerly incarcerated indi-
vidual, and should not affect vicarious liability
incurred through the employee during the
course of his or her employment.

(b) Remove barriers that prevent formerly incarcer-

ated individuals from obtaining licensing for
jobs that are not directly related to the crime
committed. Current Texas licensing require-
ments are requisite for a significant number of
occupations, including air conditioning and
refrigeration contractors, electricians, water



well drillers, dog trainers, manicurists, and
many others. Former felons cannot currently
qualify for many of these licensed positions,
severely limiting their economic opportunities.

The state should allow for the provisional licen-
sure of individuals convicted of non-violent,
non-sex-related felonies. Specifically, crimes
older than 5 years should not count against an
individual's eligibility for professional licenses,
and those with a recent criminal history should
be granted a 6-month temporary license on the
condition that they not break laws or adminis-
trative rules and not become revoked from
parole or probation. Successful completion of
the provisionary period could result in the
granting of a full license, while failure to comply
would result in disqualification of the license.

Essentially, by expanding the range of possible
vocations available to those who have commit-
ted a non-violent offense, the state can encour-
age them to support themselves by applying
their particular skill sets, in turn encouraging
personal responsibility and reducing the likeli-
hood that they will remain unemployed or
return to crime.

(c) Grant expunctions to individuals who successful-

ly complete a term of deferred adjudication com-
munity supervision. Deferred adjudication is a
tool that enables judges to give a fresh start to
defendants who they believe can be successfully
reformed and deserve a second chance.
Currently, defendants who successfully complete
deferred adjudication still retain an arrest record
for the offense, even if it has been discharged
and dismissed by a judge. District courts should
be permitted to expunge the arrest records of
certain defendants upon successful completion
of their deferred adjudication and after the dis-
charge and dismissal of the charge. This will give
individuals a chance to move forward and avoid
the obstacles and stigmatization brought on by
a criminal conviction.

Note: Expunction should not be available to
defendants charged with murder, capital mur-
der, manslaughter, indecency with a child, sexu-
al assault, aggravated assault, aggravated sexu-
al assault, or injury to a child, elderly individual,
or disabled individual.
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