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Introduction

With the passage of H.B. 1178, the 80th Texas Legislature promulgated new procedures that
judges and prosecutors must follow when obtaining waivers of the right to counsel from
defendants charged with a felony or Class A or B misdemeanor. H.B. 1178 went into effect on
September 1, 2007. Waivers obtained after September 1, 2007, will be presumed invalid if they
are obtained in violation of the procedures specified in the bill.

This paper intends to explain the changes to the law made by H.B. 1178 and to set forth model
procedures for obtaining counsel waivers in order to assist judges, prosecutors, and court staff in
implementation of the bill. This paper also addresses how the procedures specified in H.B. 1178
interact with other provisions of Texas law governing the right to counsel in criminal cases,
including the Fair Defense Act (FDA).

H.B. 1178 — An Overview

What is the purpose of H.B. 1178?

According to the Bill Analysis for H.B. 1178, the Legislature was concerned that prior law did
not provide sufficient guidance on what procedures must be followed in order to ensure that a
defendant proceeding without counsel does so subject to a voluntary and intelligent waiver.'
Waivers of the right to counsel that are not voluntary and intelligent are invalid."

H.B. 1178 addresses this legislative concern by clarifying the circumstances under which a court
is authorized to obtain from a defendant a waiver of the right counsel and under which an
attorney representing the state is authorized to communicate with a defendant who is not
represented by counsel."

H.B. 1178 also amends prior law to ensure that defendants can try to hire a lawyer on their own

without losing the opportunity to request appointed counsel if it turns out that they cannot afford
to hire a lawyer. This change should encourage defendants who have some income to attempt to
hire a lawyer because they now can do so without being treated as having constructively waived
the right to appointed counsel.

The Legislature also made amendments to Article 1.051(g) that bring Texas statutory law into
conformance with recent U.S. Supreme Court case law regarding waivers of the right to
counsel."

What court proceedings are affected by H.B. 1178?
The procedures specified in H.B. 1178 for obtaining waivers of the right to counsel apply in
felony and Class A or B misdemeanor cases, i.c., “in any adversary judicial proceeding that may

result in punishment by confinement.” These are the same classes of cases in which indigent
defendants have the right to appointed counsel.”
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